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OUTLINE OF AN ACTION 



UNDER THE 



ONTARIO JUDICATURE ACT. 



All actions and suits which have hitherto been commenced 
by writ in a Superior Court of Common Law, or by bill 
or information in Chancery, are to be commenced by 

WEIT of Summons. (Rules 1, 5.) 

May be issued in Toronto or in any County (Rule 20). 

To be prepared by plaintiff or his solicitor (Rule 23/ 

Costs occasioned by use of more prolix form of writs 

or indorsements than those prescribed are to be borne 

by party using same, unless Court shall otherwise direct 

(Rule 6). 

To bear date on the day on which issued, and to be 
tested with name of President of the High Court (Rule 

9) - 

To require defendant to appear in 10 days if served 
in Ontario (Rule 9). 

To state on its face the office in which appearance is 
to be entered (Rule 22,). 

To be issued. (1) In the Q. B. and C. P. Divisions 
alternately as heretofore. 

(2) In the Chan. Division as heretofore (Rule 21/ 

[Writs issued by the Clerk of Records and Writs, 

by Deputy Registrars and Deputy Clerks, 

need not be sealed or signed by the Clerk of 

the Process (Rale 21/ . 
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2 OUTLINE OF AN ACTION UNDER 

WRIT of Summons — continued. 

Indorsements to be made on writ. 

The different kinds of indorsements are as follows : — 

1. Statement of nature of claim or relief or 

remedy required (Rule 5). 

2. The division of the High Court to which 

action assigned (Rule 5). 

3. Representative character of plaintiff or defend- 

ant (Rule 13;. 

4. Special indorsement where plaintiff claims, a 

debt or liquidated demand only (Rule 14). 

5. In cases of liquidated demands or debts, 

amount of debt and costs, on payment of 
which proceedings will be stayed (Rule 15). 

6. Claim for account (Rule 16/ 

7. Special indorsement in mortgage suits where 

immediate payment or possession sought 
(Ride 17> 

8. (a) Address of solicitor when plaintiff sues by 

a solicitor, or of the principal solicitor when 
solicitor issuing writ is only agent (Rule 

18/ 
(b) Place of residence and occupation of plain- 
tiff when he sues in person (Rule 19). 

[And if he resides more than 2 miles from office 
from which writ issued, also another place 
not more than 2 miles from such office to 
be called his address for service; 

If no such endorsement made such plaintiff 
may be served with all notices, &c, by post- 
ing in such office (Rule 19).] 

Not essential to state precise ground of complaint, or 
precise remedy or relief sought; but plaintiff may 
amend so as to extend indorsement to any other cause 
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THE ONTARIO JUDICATURE ACT. 3 

WAIT Of Summons — continued. 

of action or any additional remedy or relief, by leave 
of Court or Judge {Rule 11). 

On presenting writ of summons for sealing, copy of 
writ and all endorsements may be left with the officer, 
signed by or for the solicitor, or by plaintiff if he sues 
in person (Rule 25.) 

Concurrent Writs. One or more may be issued — 

(a) At the time of issuing original writ (Rule 27/ 

(b) At any time during twelve months after 

issue of original writ (Rule 27/ 

(The months are calendar months.) 

To bear teste same day as original writ, and to be 
marked " concurrent," and with date of issue (Rule 27/ 

Writ for service within jurisdiction may be issued 
and marked as a concurrent writ with one for service, 
or whereof notice is to be given, out of the jurisdiction ; 
and writ for service (or whereof notice is to be given) 
out of the jurisdiction, may be issued as a concurrent 
writ with one for service within jurisdiction (Rule 28/ 

A concurrent writ cannot be issued on a renewed writ 
after twelve months from the date of the original writ 
(Coles v. Sherrard, 11 Ex. 482). 

Writ for service out of jurisdiction. 

1. Where a defendant is a British subject, see form 

of writ, Forms 2. 

2. Where a defendant is not a British subject, 

see form of notice in lieu of writ, Forms 3 
( Rule 8/ 

SERVICE of Writ (within the Jurisdiction). 

No service required when defendant, by his solicitor, 
accepts service and uudertakes to enter appearance 
(Rule 33). An attorney is liable to attachment for not 
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4 OUTLINE OF AN ACTION UNDER 

SERVICE Of Writ {within the jurisdiction) — continued. 



entering an appearance in pursuance of his written 
undertaking {Rule 60). 

Where service is required, the writ is to be served 
in the manner in which service was effected, where 
that is practicable ; where personal service is required, 
if it be made to appear to Court or Judge that plaintiff 
is from any cause unable to effect prompt personal 
service, the Court or Judge may make an order for 
substituted or other serice, or for substitution of notice 
for service {Rule 34). 

Every application for substituted service under the 
last-mentioned rule must be supported by affidavit, 
setting forth the grounds upon which the application is 
made {Rule 34). 

The person serving writ is, within 3 days thereafter, 
to indorse on the writ the day of the week and month 
of such service ; otherwise the plaintiff will not be en- 
titled in case of non-appearance to proceed by default 
without leave of a Judge, costs of obtaining leave to be 
in no event charged against defendant ; and every affi- 
davit of service of such writ is to mention the day on 
which such indorsement was made {Rule 44). 

Notice in lieu of service is to be given in the same 
manner as writ is served {Rule 49). 

Service on married woman. A married woman is 
to be served in the same manner as a party to a suit 
not under any disability is now served, and the like 
proceedings may be thereupon had, and with like effect 
as if she were &feme sole {Rule 35). 

Service on infant. When an infant, resident in On- 
tario, is defendant, and action is for administration or 
partition, or for any purpose other than the recovery 
of money from the infant personally, or of lands, goods 
or chattels, of which he is personally in possession. 
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THE ONTARIO JUDICATURE ACT. 5 

SERVICE of Writ {within the Jurisdiction) — continued. 

service on the official guardian is to be good service 
(Rule 36). 

If in such case more than one infant defendant one 
copy only need be served (Rule 36 a). 

Any person interested may move for an order ap- 
pointing a guardian other than the official guardian so 
served (Rule 36 c). 

In above excepted cases infant is to be served per- 
sonally, and one copy of writ is to be posted (prepaid) 
to, or delivered at the office of official guardian (Rule 
37). 

Service on lunatic or person of unsound mind not 
so found. In these cases service on — 

(a) The committee, or 

(b) The person with whom such lunatic, &c, is 

residing, or 

(c) The person under whose care he or she is, 

shall, unless the Court or Judge otherwise orders, be 
deemed good service (Rule 38). 

[In Thorn v. Smith, W. K (1879) 81, service was 
permitted on the keeper of an asylum]. 

No further proceedings are to be taken against such 
a defendant who has no committee, until guardian is 
appointed (Rule 39). 

Service on partners and other bodies. Where 
partners sued in name of firm, service may be on — 

(a) Any one or more of the partners, or 

(b) At principal place of business within Ontario, 

upon any person having at the time of ser- 
vice the control or management of the 
business there (Ride 40). 
When one person carrying on business in the name of 
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6 OUTLINE OF AN ACTION UNDER 

SEE VICE of Writ {within the Jurisdiction)— continued. 

a firm, is sued in the firm name, service may be made 
at the principal place of business, as above (Rule 41). 

Service on corporations, societies, &c Whenever 
by any Statute provision is made for service of any 
writ, bill, petition, or other process, upon any corpora- 
tion, or any society or fellowship, or any body or 
number of persons, whether corporate or otherwise, 
every writ may be served in the manner so provided 
{Rule 42). 

[As to service on corporations. (See R. S. 0., cap. 
50, s. 21, 22). 

As to service on joint stock companies (R- S. 0. 
cap. 149, s. 43, and cap. 150, s. 60). 

Service in actions to recover land. In case of va- 
cant possession, when it cannot otherwise be effected, 
service may be made by posting a copy of the writ on 
the door of the dwelling-house or other conspicuous 
part of the property (Rule 43). 

SERVICE of Writ (out of Jurisdiction). 

Service of a writ, or notice, out of Ontario may be 
allowed by the Court or a Judge — 

1. Whenever the whole or any part of the sub- 

ject matter of the action is land, or stock, or 
other property, situate within Ontario, or 
any act, deed, will, or thing affecting such 
land, stock or property, and 

2. Whenever the contract, which is sought to be 

enforced or rescinded, dissolved, annulled, or 
otherwise affected in any such action, or for 
the breach whereof damages or other relief 
are or is demanded, was made or entered 
into within Ontario, and 
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THE ONTARIO JUDICATURE ACT. 7 

SERVICE Of Writ {out of Jurisdiction)— continued. 

3. Whenever there has been a breach within 

Ontario of any contract wherever made, and 

4. Whenever any act or thing sought to be re- 

strained or removed, or for which damages 
are sought to be recovered, was or is to be 
done, or is situate within Ontario, and 

5. Whenever the action is upon a contract or 

judgment, though the same be not within 
the four already enumerated classes, but it 
appears to the Court or a Judge that de- 
fendant has assets in Ontario of the value 
of $200 liable to the judgment if recovered 
{Rule 45). [If defendant does not appear, 
manner of proceeding to be directed by, and 
claim to be proved to the satisfaction of, 
the Court or Judge {Rule 45)]. 

Existing jurisdiction to direct that service in any 
other manner, may be good service is not interfered with 
(Rule 47). 

It is not to be necessary before serving the writ, or 
notice, to apply to allow the service ; the application is 
to be made after service, and proof given to the satisfac- 
tion of the Court or a Judge that the service was duly 
made and that the case was a proper one for service out 
of the Province under preceding rules (Rule 48). 

Notice in lieu of service is to be given in the manner 
in which writs are served (Rule 49). 

The statement of claim is to be served with the writ 
{Rule 46d). 

Time for defending. When a defendant is served 
out of Ontario he is to have the following time after 
service to appear and deliver his defence, both proceed- 
ings to be taken within the time named : — 



Digitized by 



Googlt 



8 OUTLINE OF AN ACTION UNDER 

SERVICE Of Writ {out of Jurisdiction)— continued. 

1. Six weeks if served within 

(a) The United States, or 

(b) Any part of Canada other than 
(i) Ontario, 

(ii) Manitoba, 

(iii) Keewatin, 

(iv) N. W. Territories, or 

(v) British Columbia. 

2. Eight weeks if served within 

(a) The United Kingdom, 

(Including the Isle of *Man and Chan- 
nel Islands) 

(b) Manitoba, 

(c) Keewatin, 

(d) N. W. Territories, 

(e) British Columbia,"or 
(/) Newfoundland. 

3. Twelve weeks if served elsewhere. 

[Existing jurisdiction to direct that time for defend- 
ing is to be other than that above named is not inter- 
fered with {Rule 47).] 

RENEWAL of Writ. 

No original writ is to be in force for more than 12 
months from the day of the date thereof, including the 
day of such date {Rule 31). 

[The months are calendar months {Rule 454)„ 

and run from the date of the writ {Re Jones T 

Eyre v. Cox, 24 W. R. 317).] 

If any defendant not served, the plaintiff may before 

the expiration of the 12 months, apply to a Judge for 
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THE ONTARIO JUDICATURE ACT. 9 

RENEWAL of Writ— continual. 

leave to serve the writ after and notwithstanding the 
lapse of the said period {Ride 31); 

Judge, if satisfied that reasonable efforts have been 
made to serve such defendant, or for other good reason, 
may order that the service shall be good if made within 
12 months from date of the order; and so from time 
to time during the currency of the further period allow- 
ed (Rule 31, a). 

Writ to be renewed by being marked with date of 
day, month and year of such renewal (Rale 31, b). 

A writ of summons so renewed shall be available to 
prevent the operation of any statute whereby the time 
for the commencement of the action is limited, and 
for all other purposes, from the date of the issuing of 
the original writ (Rule 31, c). 

The production of a writ purporting to have been so 

renewed, in manner aforesaid, is to be sufficient evidence 

prima facie of its having been renewed, and of the 

commencement of the action as of the date of the issue 

of the writ in the manner provided (Rule 32). 

APPEARANCE. 

The defendant is to enter an appearance in the office 
from which .the writ issued by delivering to the proper 
officer a memorandum in writing (Ride 51) 

If two or more defendants in the same action shall 
appear by the same solicitor, and at the same time, the 
names of all the defendants so appearing are to be 
inserted in one memorandum (Rule 59). 

Time for appearance. A defendant may appear at 
any time before judgment (Rule 61). 

If the defendant appear at any time after the time 
limited for appearance, he must on the same day — 
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10 OUTLINE OF AN ACTION UNDER 

APPEARANCE— continued. 

(a) Give notice thereof to the plaintiff's solicitor, 

or to 

(b) The plaintiff, if plaintiff sues in person. 

And he shall not, unless the Court or Judge otherwise 
•orders, be entitled to any further time for delivering his 
defence, or for any other purpose, than if he had appeared 
according to the writ; and if the defendant appears after 
the time appointed by the writ, and omits to give notice 
thereof, the plaintiff may proceed as in case of non- 
appearance {Rule 61). 

[Undertaking to appear. No service of the writ 
is required when defendant by his solicitor 
accepts service and undertakes to enter an 
appearance {Rule 33) ; and a solicitor not enter- 
ing an appearance in pursuance of his written 
undertaking, is liable to attachment {Rule 60).] 

The memorandum of appearance is — 

(a) To be in writing, 

(b) To bear date on the day of its delivery, 

(c) To contain the name and place of business 

of defendant's solicitor, or 

(d) To state that defendant appears in person 

{Rule 51). 

A defendant appearing in person, is to state in the 
memorandum his address; and if he resides more than 
2 miles from the office from which writ was issued he 
shall state in the memorandum a place to be called his 
address for service, which shall not be more than 2 miles 
from such office {Rule 53). 

The memorandum is not to be received unless it con- 
tains the address of the solicitor or defendant as above 
required {Rule 54). 
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THE ONTARIO JUDICATURE ACT. 11 

APPEARANCE— continued. 

If such address be illusory or fictitious, the appearance 
may be set aside by the Court or Judge on the applica- 
tion of the plaintiff; and the plaintiff may be permitted 
by the Court or a Judge to proceed by posting up the 
proceedings in the office from which the writ was issued 
{Rule 54). 

Where defendant does not require delivery of a state- 
ment of claim he shall state so in > his appearance, and 
in that case shall serve a copy thereof on the plaintiff 
{Rule 55a). 

Appearance by partners. Where partners are sued 
in the name of their firm they are to appear individ- 
ually in their own names ; but all subsequent proceed- 
ings, nevertheless, continue in the name of the firm 
(Rude 57). And where any person carrying on business 
in the name of a firm, apparently consisting of more 
than one person, is sued in the name of the firm, he is to 
appear in his own name ; but all subsequent proceed- 
ings continue in the name of the firm {Rule 58). 

Appearance in actions for the recovery of land. 

Any person not named as defendant in the writ may 
without leave appear and defend, on filing with his ap- 
pearance an affidavit, showing that he is in possession 
of the land either by himself or his tenant, and stating 
further, in case the possession is by his tenant, that the 
defendant named in the writ is his tenant {Rule 62) 
and where such affidavit is not filed may by leave of 
the Court or a Judge appear and defend on filing such 
an affidavit {Rule 63). 

Any person appearing to defend as landlord in respect 
of property, whereof he is in possession in person or by 
his tenant, shall state in his appearance that he appears 
as landlord {Rule 64). 

Where a person not named as defendant in the writ 
enters an appearance according to the Rules, it shall be 
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12 OUTLINE OF AN ACTION UNDER 

APPEARANCE— continued. 



intituled in the action against the party or parties 
named in the writ as defendant or defendants ; and the 
person so appearing shall forthwith give notice of such 
appearance to the plaintiff's solicitor, or to the plaintiff 
if he sues in person, and shall in all subsequent proceed- 
ings be named as a party defendant to the action ; and if 
no such notice is given the plaintiff may proceed as in 
case of non-appearance {Rule 65). 

Any person appearing to a writ shall be at liberty to 
limit his defence to a part only of the property men- 
tioned in the writ, describing that part with reasonable 
certainty in his memorandum of appearance, or in a 
notice intituled in the cause {Rule 66). 

[The notice is to be served within four days after 
appearance upon the solicitor whose name is 
endorsed on the writ, if any ; and if none, then 
filed in the proper office ; and an appearance 
where the defence is not so limited shall be 
deemed an appearance to defend for the whole.] 

Appearance in other cases. Any person may limit 
his defence to the question of amount to which plaintiff 
is entitled, by stating in his appearance or by notice 
served within 4 days thereafter that he disputes only 
the amount claimed ; no further defence need be filed,, 
and the plaintiff is to proceed as if a defence had been 
filed disputing amount of claim {Rule 68). 

APPLICATION for Disclosure by Solicitors or Plaintiffs. 

Every solicitor whose name is signed or endorsed on 
the writ shall, on demand in writing by or on behalf of 
any defendant who has been served therewith or has 
appeared thereto, declare forthwith whether such writ 
has been issued by him or with his authority or privity ; 
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THE ONTARIO JUDICATURE ACT. 13 

APPLICATION for Disclosure by Solicitors or Plaintiffs— continued. 

if he answers in affirmative, then if directed by Court 
or Judge he shall, under penalty of contempt, disclose in 
writing within a limited time the profession or occupa- 
tion and place of abode of plaintiff, and if the solicitor 
shall declare that the writ was not so issued by him, 
all proceedings are to be stayed, and no further pro- 
ceedings are to be taken thereupon without leave of 
Court or Judge {Rule 29). 

When a writ is sued out by partners in the name of 
their firm, the plaintiffs or their solicitor shall, on de- 
mand in writing by or on behalf of any defendant, 
declare the names and places of residence of all the 
persons constituting the firm, and if the plaintiffs do not 
comply with such demand, all proceedings may be 
stayed on application to Court or Judge on such terms 
as may be directed. When the names of the partners 
are declared, the proceedings continue in the name of 
the firm {Rule 30). 

AMENDMENT of Writ. 

The Court or Judge may, at any stage of the proceed- 
ings, allow the plaintiff to amend the writ of summons 
in such manner and on such terms as may seem just 
(Rule 10). 

Should the defendant fail to enter an appearance to 
the writ, the next step to be taken by the plaintiff is 
to sign — 

JUDGMENT in Default of Appearance. 

The nature of the judgment and the mode and time 
of signing depend upon the nature of the indorsement 
upon the writ and other circumstances, which are as 
follows : — 
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14 OUTLINE OF AN ACTION UNDER 

JUDGMENT in Default of Appearance— continued. 



1. Where the writ is " specially indorsed " for debt 
or liquidated demand. Where the defendant fails to 
appear, before taking proceedings for default, the 
plaintiff must file an affidavit of service, or of notice 
in lieu of service, or the solicitor's undertaking verified 
by affidavit, as the case may be (Rule 71). 

Where the defendant does not appear, the plaintiff 
may sign final judgment for any sum not exceeding that 
indorsed on the writ with interest at the rate specified 
(if any) to the date of judgment, and a sum for costs 
and may issue execution at the expiration of 8 days 
from the last day for appearance (Rule 72). 

Where there are several defendants, and one or more 
of them appear to the writ and others do not appear, 
plaintiff may enter final judgment against those not 
appearing, and may issue execution without prejudice 
to his right to proceed against those who have appeared 
(Rule 73). 

Setting aside judgment. It shall be lawful for the 
Court or Judge to set aside or vary such judgment upon 
such terms as may seem just (Rule 72). 

[And under Rule 214, any judgment by default 
may be set aside by the Court or a Judge upon 
such terms as to costs or otherwise as such 
Court or a Judge may think fit]. 

2. Where plaintiff's claim is for a debt or liquid- 
ated demand, the writ not being specially indorsed. 
In this case, should the defendant fail to appear, no 
statement of claim need be delivered, but the plaintiff 
may file — 

(a) An affidavit of service of the writ, or of 
notice in lieu of service, as the case may be, 
and 
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THE ONTARIO JUDICATURE ACT. 15: 

JUDGMENT in Default of Appearance— continued. 

(b) A statement of the particulars of his claim 

in respect of the causes of action stated in 

the indorsement on the writ, 

And he may, after eight days, enter final judgment 

for the amount shown in the statement, and costs to be 

taxed, provided that the amount be not more than the 

sum indorsed on writ besides costs (Rule 74). 

[The extra costs of such statement are to be in the 
discretion of the taxing officer (Rule 74)]. 

3. Where plaintiff's claim is for detention of goods 
and pecuniary damages, or either. No statement of 
claim need be delivered, but an affidavit of service 
must be filed, and plaintiff may enter interlocutory 
judgment, and the value of the goods and damages, or 
of either, shall be assessed as hitherto, or at the County 
Court of the County in which the action is brought,, 
if the solicitors for all parties reside in such County 
{Rule 75). 

[But the Court or a Judge may order that the 
damages shall be ascertained in any other 
way in which any question arising in an 
action may be tried (Rule 75)]. 

4. Where writ specially indorsed for an account. 

Before taking steps in default, the plaintiff must file 
affidavit of service, or of notice in lieu of service,, 
or undertaking of defendant's solicitor verified by affi- 
davit (Rule 71). 

In default of appearance, unless the defendant by 
affidavit or otherwise satisfy the Court or a Judge that 
there is some preliminary question to be tried, an order 
for the account claimed, with all directions now usual 
in the Court of Chancery in similar cases, shall be 
forthwith made (Rule 86). 

[The application for such order as above mentioned 
is to be made on notice, supported by an affi 
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16 OUTLINE OF AN ACTION UNDER 

JUDGMENT in Default of Appearance— continued. 

davit on behalf of the plaintiff, stating con- 
cisely the grounds of his claim to an account. 
The application may be made at any time after 
the time for appearing has expired (Rule 87)]. 
[Rules 86 and 87 are not to prevent orders being 
made for administration or partition in manner 
provided by the Chancery orders {Rule 88).] 

5. In other cases of account. In cases in which 
rules above referred to do not entitle plaintiff to judg- 
ment, plaintiff may proceed after appearance as where 
writ endorsed specially for an account (Rule 86). 

6. In action for the recovery of land. If no appear- 
ance be entered, or if an appearance be entered, but the 
defence be limtted to part only, the plaintiff shall be at 
liberty to enter judgment that the person whose title 
is asserted in the writ shall recover possession of the 
land (Ride 76). . 

[The plaintiff must file the affidavit of service, &c. 
required by Ride 71.] 

Where the plaintiff has indorsed a claim for mesne 
profits, arrears of rent or damages for breach of con- 
tract upon a writ for recovery of land, he may enter 
judgment as above for the land and may proceed as 
above as to other claim (Rule 77). 

7. In action for foreclosure, or redemption of mort- 
gage, or for sale of mortgaged premises, or for admin- 
istration of estate or partition. Plaintiff entitled to 
judgment as provided by present practice of Court of 
Chancery (Rides 78, 79). . 

WHERE the Defendant is under Disability. 

The plaintiff, upon default of appearance, may apply 
to the Court or Judge for an order that the official 
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WUEEE the Defendant is under Disability— continued. 

guardian or some other proper person be assigned 
guardian, to such defendant where such defendant is — 
(a) A person of unsound mind not so found by 
inquisition (Rule 69). 

But no such order is to be made unless it appears on 
the hearing of such application — 

1. That the writ of summons was duly served, 

and — 

2. That notice of such application was — 

after the time allowed for appearance, and 
at least 6 clear days before the day in 
such notice named for hearing the appli- 
cation, 

served upon or left at the dwelling-house of 
the person with whom or under whose 
case such defendant was at the time of 
serving such writ (Rule 69). 

Where such defendant is an infant who has been 
served with writ otherwise than by the same being 
served on official guardian if no guardian ad litem 
is appointed within 7 days after expiration of time for 
appearance, plaintiff may serve notice of particulars of 
his claim on official guardian ; whereupon official guard- 
ian shall be guardian ad litem of infant unless Court 
otherwise orders (Rule 70). 

JUDGMENT under Ord. 10. 

Should the defendant appear to the writ specially 
endorsed under Rule 14, the plaintiff when not entitled 
to judgment as above stated may — 

(a) On affidavit made by himself (or by any one 
who can swear positively to the debt or 
cause of action), verifying the cause of action 
B 
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JUDGMENT under Order 10— continued. 

and stating that in his belief there is no 

defence — 

Call on defendant to shew cause why the plaintiff 

should not be at liberty to sign final judgment for the 

amount endorsed on the writ, with interest, if any, and 

costs (Bute 80). 

The application to enter judgment under the preced- 
ing rule is to be made by notice returnable iiot less than 
two clear days after service (Ride 81). 

[The affidavit verifying the cause of action and stat- 
ing that in the belief of the deponent there is no 
defence to the action, is filed, and thereupon a 
notice accompanied with a copy of the affidavit 
is served (Rule 80).] 

DISCLOSURE of Facts entitling Defendant to defend. 

The defendant will be entitled to defend, if he, by 
affidavit or otherwise — 

(a) Satisfies the Court or Judge that he has a 

good defence to the action on the merits, or 

(b) Discloses such facts as the Court or Judge 

may think sufficient to entitle him to be 
permitted to defend (Rule 80). 
Should he fail to satisfy the Court or Judge as above, 

an order may be made empowering the plaintiff to sign 

judgment (Rule 80). 

SHEWING Cause against Application. 

The defendant may shew cause against such applica- 
tion — 

1. By offering to pay into Court the sum indorsed 

on the writ, or 

2. By affidavit (Rule 82). 
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SHEWING- Cause against Application-- continued. 

Such affidavit is to state whether the defence alleged 
by him goes to the whole, or part only, and if so to what 
part of the plaintiff's claim, and the Judge may, if he 
think fit — 

(a) Order defendant to attend and be examined 

upon oath, or 

(b) To produce any books or documents, or copies 

of, or extracts therefrom (Rule 82). 
If it appear — 

(a) That defence applies to only part of plaintiff's 

claim, or 

(b) That any part of the claim is admitted to be 

due, 
the plaintiff shall have judgment for such parts of his 
claim as the defence does not apply to, or as is admitted 
to be due, and defendant may be allowed to defend as 
to the residue (Rule 83). 

But such judgment may be subject to terms, if any : — 

1. As to suspending execution, or, 

2. Payment of any amount levied, or part, into 

Court by sheriff, 

3. The taxation of costs, 

or otherwise, as the Judge may think fit (Rule 83). 

If it appears to the Judge that any defendant has a 
good defence, or ought to be permitted to defend, and 
that any other defendant has not such defence and ought 
not to be permitted to defend, the former may be per- 
1 mitted to defend, and the plaintiff shall be entitled to 
enter final judgment against the latter, and may issue 
execution without prejudice to his right to proceed 
against the former (Rule 84). 

Leave to defend. Leave to defend may be given — 
1. Unconditionally; or, 
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SHEWING Cause against Application— continued. 

2. Subject to such terms as to giving security or 
otherwise as the Court or a Judge may 
think fit (Ride 85). 



SETTING aside Judgment by Default. 

It should be remembered that under Rule 214, " any 
judgment by default, under any of the rules, may be 
set aside by the Court or a Judge, upon such terms as to 
costs or otherwise as such Court or a Judge may think 
fit." And lapse of time will be no bar to an application 
to set it aside, where no irreparable wrong will be 
caused to a plaintiff (Atwood v. Chichester, 3 Q. B. D. 722). 



STATEMENT of Claim. 

Presuming that the defendant has appeared, and there 
has been no judgment under Order 10 against him, the 
plaintiff's next step is to deliver his claim [which in- 
cludes filing it (Ride 150).] 

Unless the defendant at the time of appearing, 
states that he does not require a statement of 
claim, the plaintiff must, within such time and 
in such manner as is prescribed deliver to the 
defendant a statement of claim and of the 
relief or remedy which he claims (Ride 126). 

And Ride 158 provides that — 

If the defendant shall not state that he does not 
require the delivery of a statement of claim 
the plaintiff shall deliver it within 3 months 
from the time of the defendant's appearance, 
unless otherwise ordered by the Court or a Judge 
(Rule 158a.) 
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STATEMENT of Claim— continued. 

If the defendant shall state that he does not re- 
quire such delivery, plaintiff shall file copy of 
writ with all endorsements within same time 
(Rule 1586). 

The plaintiff may, if he think fit — 

(a) With the writ or notice in lieu of writ, or 

(b) At any time afterwards, either before or after 

appearance, 

(and although the defendant may have ap- 
peared and stated that he does not require 
delivery of a statement of claim) 

deliver a statement of claim. Provided, that in no case 
shall a statement be delivered more than 3 months after 
the time of appearance, unless otherwise ordered by the Court 
or a Judge (Rule 158c). 

When a plaintiff delivers a statement of claim with- 
out being required to do so, the Court or a Judge may 
make such order as to the costs occasioned thereby as 
shall seem just, if it appears that the delivery of a state- 
ment of claim was unnecessary or improper (Rule 158d). 

The taxing officer shall have the same duty if no such 
order is made (Rule 158#). 

What to state. Every statement of claim shall state 
specifically — 

(1) The relief which the plaintiff claims 

(a) Either simply, or 

(b) In the alternative, and 

(2) May also ask for general relief (Rule 133). 

If the Plaintiff 's claim be for discovery only, the 
statement shall show it (Rule 133). 

Where the plaintiff seeks relief in respect of several 
distinct claims, or causes of complaint founded upon 
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STATEMENT of Claim— continued. 

separate and distinct facts, they shall be stated, as far 
as may be, separately and distinctly {Rule 134). 

Stating place of trial in the claim. There is to be 
no local venue except in ejectment, but plaintiff shall 
in his statement of claim name the county town where 
he proposes to try {Rule 254). 

Notice in lieu of claim where writ specially indorsed. 

Where the writ is specially endorsed, and the defendant 
has not dispensed with a statement of claim, it shall be 
sufficient for the plaintiff to file a copy of the writ, and 
special endorsement, if not filed already, and to deliver 
as his statement of claim a notice to the effect that his 
claim is that which appears by the indorsement on the 
writ, 

Unless the Court or Judge shall order him to de- 
liver a further statement {Rule 159). 

Such further statement is to be delivered within such 
time as by such Order shall be directed, and if no time 
be so limited then within the time prescribed by Rule 
158 (viz. 3 months after the appearance) {Rule 159). 

[The notice may be either written or printed, or 
partly written and partly printed, and may be 
in Form 16 of appendix {Rule 159a).] 

DISMISSAL for Want of Prosecution. 

If the plaintiff, being bound to deliver a statement of 
claim, does not deliver the same within the time allowed 
for that purpose, the defendant may, at the expiration 
of that time, apply to the Court or a Judge to dismiss 
the action with costs for want of prosecution, and on the 
hearing of the application the Court or Judge may, if 
no statement has been delivered, 
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DISMISSAL for want of Prosecution— continued. 

(a) Order the action to be dismissed, or 

(b) Make such other Order on such terms as to 

them shall seem just (Rule 203). 

DEFENDANT'S Application for Particulars. 

The application for particulars is made by motion. 
[See Maclennan's Judicature Act (p. 98)]. 

JUDGMENT for Want of Defence. 

As in the case of judgment in default of appearance, 
so, where the defendant omits to deliver any statement 
of defence, the nature of and time for entering judgment 
depend upon the nature of the plaintiff's claim, and the 
form of endorsement on the writ. 

1. Where plaintiff claims a debt or liquidated de- 
mand. Here the plaintiff may enter final judgment for 
the amount claimed with costs, if the defendant does not 
within the time allowed for that purpose deliver a de- 
. fence or demurrer {Rule 204). 

[The defence is to be delivered within 8 days from 
delivery of statement of claim, or from time 
limited for appearance, whichever shall be last 
(Rule 160).] 
Where there are several defendants, and one makes 
default, plaintiff may enter final judgment against de- 
faulting defendant, and issue execution on such judg- 
ment without prejudice to his right to proceed with his 
action against the others (Rule 205). 
When the plaintiff's claim is for : — 

1. A debt or liquidated demand, and also 

2. For detention of goods, and pecuniary dam- 

ages, or pecuniary damages only, 
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JUDGMENT for Want of Defence -continued. 

And the defendant makes default,. the plaintiff may- 
enter final judgment for the debt or liquidated demand, 
and also enter interlocutory judgment for the value of 
the goods and the damages, or the damages only unless 
the Court or Judge shall otherwise direct, and proceed 
under Bute 206 {Rule 208.) 

2. Where claim is for detention of goods and pecun- 
iary damages, or either of them. In such case the 
plaintiff may enter interlocutory judgment, if defendant 
does not deliver defence or demurrer within the time 
limited for that purpose {Rule 206). And the value of 
the goods, and the damages, or the damages only, as the 
case may be, shall be assessed as hitherto {Rule 206). But 
the Court or a Judge may order the value and amount 
of damages, or either, to be ascertained in any other 
way in which any question arising in an action may be 
tried (Rule 206). 

Where there are several defendants, and one makes 
default, plaintiff may enter interlocutory judgment 
against him, and proceed with his action against the 
others {Rule 207). 

And in such case, damages against the defaulting de- 
fendant shall be assessed at the same time with the trial 
of the action or issue therein against the other de- 
fendants, unless the Court or a Judge shall otherwise 
direct {Rule 207). 

3. In actions for the recovery of land. The plaintiff 
may enter a judgment that the person whose title is 
asserted in the writ shall recover possession of the land, 
with his costs {Rule 209). 

And where the plaintiff has indorsed a claim for 
mesne profits, arrears of rent, or damages for breach of 
contract, plaintiff may enter judgment against the de- 
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JUDGMENT for Want of Defence— continued. 

faulting defendant or defendants, and proceed as men- 
tioned in Rules 206 and 207 (when claim is for pecuniary 
damages) {Rule 210). 

4. In all other actions. The plaintiff may set down 
the action on motion for judgment, and such judgment 
shall be given as upon the statement of claim the Court 
considers the plaintiff entitled to (Rule 211). 

Where there are several defendants and one makes 
default, plaintiff may : — 

1. Set the action down on motion for judgment 

against the defaulting defendant ; or may 

2. Set it down against him when it is entered 

for trial, or set down on motion for judg- 
ment against the other defendants (Rule 21). 
[In case of issues between parties other than plaintiff 
and defendant, if any party makes default in 
delivering any pleading, the opposite party 
may apply to the Court for such judgment as 
on the pleadings he appears to be entitled to, 
and the Court may — 

1. Order judgment to be entered accordingly, or 

2. Make such other Order as may be necessary 

to do complete justice between the parties 

(Rule 213).] 
[As we have before observed under Rule 214, " Any 
judgment by default, under any of the rules, 
may be set aside by the Court or a Judge, 
upon such terms as to costs or otherwise, as 
such Court or Judge may think fit."] 

PAYMENT into Court before Defence. 

Where any action is brought to recover — 

(a) A debt, or 

(b) Damages, 
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PAYMENT into Court before Defence— continued. 

Any defendant may at any time after service of the 
writ, and before or at the time of delivering his defence, 
or by leave of the Court or a Judge at any later time pay 
into Court a sum of money by way of satisfaction or 
amends. Payment into Court shall be pleaded in the 
defence, and the claim or cause of action in respect of 
which such payment shall be made shall be specified 
therein (Rule 215). 

Where payment is made before defence, the de- 
fendant shall serve upon plaintiff a notice (Form 21) 
that he has paid in such money, and in respect of what 
claim {Rule 216). 



PAYMENT out to Plaintiff. 

Money paid into Court as aforesaid may, unless other- 
wise ordered by a Judge, be paid out to the plaintiff or 
to his solicitor on the written authority of the plaintiff 
No affidavit is to be necessary to verify the plaintiff's 
signature to such authority, unless specially required by 
the officers of the Court, or one of them whose duty it 
is to sign or countersign the cheque {Rule 217). 

The plaintiff, if payment into Court is made before 
delivering a defence, may, within 4 days after receipt 
of notice of such payment, or if such payment is first 
stated in a defence delivered, then may before reply 
accept the same in satisfaction of the causes of action in 
respect of which it is paid in : in which case he shall 
give notice thereof to the defendant (Form 22) : and 
shall be at liberty, in case the sum paid in is accepted 
in satisfaction of the entire cause of action, to tax his 
costs, and in case of non-payment within 48 hours to 
sign judgment for his costs so taxed {Rule 218). 
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STATEMENT of Defence. 

The defendant shall, within such time and in such 
manner as hereinafter described, file and deliver to the 
plaintiff a statement of his — 

(a) Defence ; 

(b) Set-off; or 

(c) Counter-claim; 

(if any). Such statement to be as brief as the nature of 
the case will admit, and the Court in adjusting the cost& 
of the action shall inquire, at the instance of any party, 
into any unnecessary prolixity, and order the costs 
thereof to be borne by the party chargeable with the 
same. The taxing officer shall have the like duty 
where no such Order is made {Rule 126a, c, d), (Rule 150). 

Time for delivery of defence. Where a statement of 
claim is delivered to defendant, he must deliver his de- 
fence within 8 days — 

(a) From the delivery of the claim, or 

(b) From the time limited for appearance, 
whichever shall be last, unless such time is extended by 
the Court or a Judge (Rule 160). 

[A demurrer is included in a defence under the 
above rule (see Rule 191). And it is decided 
that where a defendant has obtained an order 
for further time to defend, he may demur 
within such time (Hodges v. Hodges, 2 Oh. Div. 
112).] 

No pleadings are to be amended or delivered in the 
Long Vacation, unless directed by Court or a Judge 
(Rule 459). 

Where the defendant appears to the action, and has 
stated that he does not require a statement of claim, and 
no statement of claim has been delivered to him, he may 



Digitized by 



Googlt 



28 OUTLINE OF AN ACTION UNDER 

-STATEMENT of Defence— continued. 



deliver a defence at any time within 8 days after his 
appearance, unless time extended (Bide 161), 

Where leave has been given to a defendant to defend 
under Bids 80, he must deliver his defence (if any) 

(a) Within such time as is limited by the Order 

giving leave ; 
or, if no time is thereby limited, then 

(b) Within 8 days after the Order {Bute 162). 
Every defendant to an action need not be interested — 

(a) As to all the relief thereby prayed for, or 

(b) As to every cause of action included therein ; 
but the Court or a Judge may make such Order as may 
appear just — 

(1) To prevent any defendant from being em- 

barrassed ; or 

(2) Put to expense by having to attend proceed- 

ings in which he may have no interest 

(Ride 92). 
Where the defendant relies upon several distinct 
grounds of defence, set-off, or counter-claim founded 
upon separate and distinct facts, they shall be stated, as 
far as may be, separately and distinctly (Rule 134). 

In actions for recovery of land — Defendant in pos- 
session — 

(a) By himself, or 

(b) By his tenant, 

need not plead his title, but it shall be sufficient to state 
that he is so in possession, unless his defence depends on — 

(a) An equitable estate or right ; or 

(b) He claims relief on any equitable ground 

against ahy right or title asserted by 
plaintiff. 
And he may, nevertheless, rely upon any ground of 
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STATEMENT of Defence — continued. 

defence which he can prove, except in the cases herein- 
before mentioned {Bute 144). 

" Not guilty by statute." The defendant may still 
plead " not guilty by statute." And this defence is to 
have the same effect as formerly. Provided that if the 
defendant so plead he shall not plead any other defence 
without leave of the Court or a Judge {Rule 145). 

SET-OFF, or Counter-claim. 

A defendant may set off, or set up by way of counter- 
claim, any right or claim, whether such set-off or counter- 
claim sound in damages or not (Rule 127). 

Such set-off, or counter-claim, is to have the same 
effect as a statement of claim in a cross action, so as to 
enable the Court to pronounce final judgment in the 
same action, both on the original and on the cross claim 
{Rule 127a). 

[This power of setting up a set-off, or counter-claim, 
is intended to avoid cross actions, " so that, as 
far as possible, all matters in controversy 
between the parties may be completely and 
finally determined, and all multiplicity of legal 
proceedings concerning any of such matters 
avoided " {0. J. Act, 1881, s. 16, sub-sect. 8). It 
is not essential to a good counter-claim that it 
should disclose a claim equal in amount to the 
plaintiff's claim (Mostyn v. West Mostyn Coal 
and Iron Co., 1 C. P. Div. 145).] 
Every counter-claim made, or relief claimed by the 
defendant, is to state specifically, 

(1) The relief which he claims — 

(a) Either simply, or 

(b) In the alternative. 
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.SET-OFF, or Counter Claim— continued. 

(2) And may also ask for general relief {Rule 133). 

Where defendant relies upon several distinct grounds 

of set-off, or counter-claim, founded upon separate and 

distinct facts, they shall be stated, as far as may be, 

separately and distinctly {Rule 134). 

Judgment for defendant on set-off or counter-claim. 

Where in any action a set-off or counter-claim is estab- 
lished as a defence against the plaintiff's claim, the 
Court may, if the balance is in favor of the defendant, 

(a) Give judgment for the defendant for such 

balance; or 

(b) Adjudge to the defendant such "relief as he 

may be entitled to upon the merits of the 

case {Rule 169). 
[The " balance " here mentioned means the balance 
which results from the hearing of the action 
{Rolfe v. Maelaren, 3 Ch. Div. 106).] 

Questions between defendant and third parties. 

Where a defendant sets up any counter-claim which 
raises questions between himself and the plaintiff along 
with any other person or persons, he shall add to the 
title of his defence a further title similar to the title in 
a statement of claim, setting forth the names of all 
the persons who, if such counter-claim were to be en- 
forced by cross action, would be defendants to such cross 
action {Rule 164). 

Under the above rule the defendant is to deliver his 
defence to such of them as are parties to the action 
within the period within which he is required to deliver 
it to the plaintiff {Rule 164). 

Where any such third person is not a party to the 
action, he shall be summoned to appear by being served 
with a copy of the defence, to be endorsed with Form 19, 
-and such service shall be regulated by the same rules as 
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SET-OFF, or Counter Claim— continued. 

are prescribed as to service of writs {Rule 165) ; and 
any person not a defendant to the action, who is served 
with a defence and counter-claim as aforesaid, must 
appear thereto as if he had been served with a writ of 
summons {Rule 166). 

Any person named in a defence, as a party to a 
counter-claim thereby made, may deliver a reply within 
the time (8 days) within which he might deliver a de- 
fence if it were a statement of claim {Rule 167). 

APPLICATION by Plaintiff to exclude Set-off or Counter- 
claim. 

On the application of the plaintiff, before trial, the 
Court or Judge may refuse permission to the defendant 
to avail himself of a set-off or counter-claim, if in the 
opinion of the Court or Judge — 

(a) Such set-off or counter-claim cannot be con- 
veniently disposed of in the pending action, 
or 

(b) Ought not to be allowed {Rule 1276). 
Where a defendant sets up a counter-claim, if the 

plaintiff, or any other person named as party to such 
counter-claim, contends that the claim thereby raised 
ought not to be disposed of by way of counter-claim, 
but in an independent action, he may at any time within 
3 weeks from delivery of defendant's statement apply 
to the Court or a Judge for an order that such counter- 
claim be excluded, and the Court or a Judge may, on 
the hearing of such application, make such order as 
shall be just {Rule 168). 

PBELIMINAET Examination of Parties. 

{See R S. O. cap. 50, 8. 156 et seq., G. O. Chy, 138.) 
If examining party desires examination to be taken 
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FRKTiTMTNABY Examination of Parties— €<mti**etL 

in shorthand, he may have it taken before any examiner 
residing at the place of examination competent to take 
evidence in shorthand, unless otherwise ordered by the 
Court or a Judge (Rule 219). 

A person for whose immediate benefit a suit is pro- 
secuted or defended, is to be regarded as a party for the 
purpose of examination {Ride 224). 

Persons who have ceased to be officers of a corpora- 
tion may be examined in the same manner as existing 
officers {Rule 227). 

For all purposes of and incident to examination, the 
position of a third party served by a defendant under 
Rule 107, as between him and such defendant, shall be 
the same as between him as a defendant and such de- 
fendant as a plaintiff (Rule 223). 

The time for taking out an order for examination shall 
be after the party served has delivered a reply, or where 
the application is on behalf of a defendant serving a 
third party under Rule 107, the time shall be after the 
time for delivering reply has expired (Rule 223). 

Any party may at the trial use in evidence any part 
of the examination of the opposite parties ; but the 
Judge may look at the whole examination and if he 
shall be of opinion that any other part is so connected 
with the part to be so used that the last-mentioned part 
ought not to be used without such other part, he may 
direct such other part to be put in evidence {Rule 239). 

Costs of examination are to be costs in the cause, 
but the Court or Judge in adjusting the costs of the 
action shall, at the instance of any party, inquire or 
cause inquiry to be made into the propriety of having 
made such examination. And if it is the opinion of 
the Court or Judge or of the Taxing Master, that 
such examination has been had — 
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PRELIMINARY Examination of Parties— continued. 

(a) Unreasonably, 

(b) Vexatiously, or 

(c) At unnecessary length, 

the costs occasioned by the examination shall be borne 
in whole or in part by the party in fault (Rule 220). 



DISCOVERT as to Documents. 

The Court or a Judge may, at any time during the 
action or proceeding y order the production by any party, 
upon oath, of such of the documents in his possession 
or power relating to any matter in question in such 
action, as the Court or Judge shall think right ; and the 
Court may deal with such documents, when produced, 
in such manner as shall appear just {Rule 221). 

[A plaintiff is not entitled to an order for discovery 
before statement of claim, except under very 
special circumstances (Cashin v. Cradock, 2 Oh. 
D. 140) ; nor is the defendant before delivery 
of defence.] 

Any party may, after the close of the proceedings, 
(or where the application is on plaintiff's behalf after 
the time for delivering defence of any party has ex- 
pired), obtain an order on praecipe directing the adverse 
party within 10 days after service to make discovery on 
oath of the documents which are or have been in his 
possession or power, relating to any matter in question 
in the action, and to produce and deposit them with the 
proper officer for the usual purposes, without further 
notice (Rule 222). 

For all purposes of and incident to production the 
position of a third party served by a defendant, under 
Rule 107, as between him and such defendant, shall be 

C 
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DISCOVERY as to Documents— continued. 

the same as between him as a defendant and such de- 
fendant as a plaintiff (Rule 223) ; 

The time for taking out an order for production shall 
be after the party so served has delivered a reply, or 
where the application is on behalf of a defendant so 
serving such third party, the time shall be after the 
time for delivering reply has expired (Rule 223). 

Where corporation aggregate is required to produce 
affidavit shall be made by one of the officers (Rule 225). 

The deponent shall be subject to cross-examination 
(Rule 226). 

Affidavit of documents. The affidavit is to specify 
which (if any) of the documents the party objects to 
produce (Rule 228.) 

[See form of affidavit, Forms 34, 35.] 

Notice to produce. Every party to an action or 
other proceeding shall be entitled — 

(a) At any time before the hearing, or 

(b) At the hearing thereof, 

by notice in writing, to give notice to any other party, 
in whose — 

1. Pleadings, or 

2. Affidavits, 

reference is made to any document, to produce such 
document for the inspection of any party giving such 
notice, or of his solicitor, and to permit him to take 
copies thereof (Rule 229). 

[No allowance of costs is to be made for any order 
or notice to produce or any inspection, unless 
the Taxing Master is satisfied that there was 
good reason for such order, notice or inspec- 
tion (Rule 230).] 
[See form of notice, Forms 23.] 
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The party to whom such notice is given shall — 

(a) Within two days from its receipt 

(if all the documents therein referred to 
are set forth in his affidavit), 

(b) Or within 4 days 

(if any of the documents therein referred 
to are not so set forth in the affidavit,) 
deliver to the party giving the same a notice stating a 
time — 

(c) Within 3 days from the delivery thereof, at 
which the documents, or such of them as he does not 
object to produce, may be inspected at the office of his 
solicitor, and stating — 

1. Which (if any) he objects to produce, and 

2. On what ground {Rule 232). 
[See form of notice, Forms 25.] 

Any party not complying with notice to produce, shall 
not afterwards be at libertv to put any such document 
in evidence on his behalf in such action or proceeding 
unless he satisfies the Court : — 

(a) That such document relates only to his own 

title, he being a defendant to the action ; or 

(b) That he has some other sufficient cause for 

not complying with such notice {Rule 229.) 

If the party served with notice under Rule 231 omits 
to give such notice of a time for inspection, or objects 
to give inspection, the party desiring it may apply to a 
Judge for an Order for inspection (Rule 233). 

Order for inspection. Every application for an Order 
for inspection shall be to a Judge, and, except in the 
case of — 

(a) Documents referred to in the pleadings or 
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affidavits of the party against whom the 

application is made ; or 
(b) Disclosed in his affidavit of documents, 
such application shall be founded upon an affidavit, 
shewing — 

1. Of what documents inspection is sought : 

2. That the party applying is entitled to inspect 

them ; and 

3. That they are in the possession or power of 

the other party {Rule 234). 
[This Rule does not state that such affidavit is to 
be made by the party or his solicitor.] 

If the party from whom discovery of any kind or in- 
spection is sought objects to the same, or any part 
thereof, the Court or a Judge, if satisfied that the right 
to the discovery or inspection sought depends on the 
determination of any issue or question in dispute in 
the action, or that for any other reason it is desirable 
that any issue or question in dispute in the action should 
be determined before deciding upon the right to the dis- 
covery or inspection, may order that such issue or ques- 
tion be determined first, and reserve the question as to 
the discovery or inspection {Rule 235). 

If a party fail to obey an Order for discovery or in- 
spection he is liable on the application of the party who 
obtained the Order, to — 

1. Attachment ; and also, 

2. If a plaintiff, to have his action dismissed for 

want of prosecution ; and 

3. If a defendant, to have his defence struck out, 

and to be placed in the same position as if 
he had not defended (Rtde 236). 
Service of the Order on the solicitor is to be sufficient 
service to found an application for attachment for dis- 
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obedience of it. The party moved against may shew 
that he has had no notice or knowledge of the Order 
(Rule 237). 

[A solicitor who neglects, without reasonable 
excuse, to notify his client of such Order shall 
be liable to attachment (Rule 238).] 

ADMENDMENT of Statement of Claim, Defence or Reply. 

1. By leave. The Court or Judge may at any stage 
of the proceedings — 

1. Allow either party to alter his statement of 

claim, defence, or reply ; or 

2. May order to be struck out or amended any 

matter 

(a) Which may be scandalous, or 

(b) Which may tend to prejudice, em- 
barrass, or delay the fair trial of the action 
(Rule 178). 

And all such amendments shall be made as may be 
necessary for the purpose of determining the real ques- 
tion or questions in controversy, between the parties 
{Rule 178). 

2. Amendment of claim without leave. The plain- 
tiff may, without any leave, amend his statement of 
claim once before the expiration of the time limited for 
reply, and before replying ; or where no defence de- 
livered, at any time before the expiration of 4 weeks 
from the appearance of the defendant who shall have 
last appeared (Rule 179). 

3. Amendment of set-off or counter-claim without 
leave. A defendant who has set up in his defence any 
set-off or counter-claim may, without any leave, amend 
such set-off or counter-claim — 
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1. At any time before the expiration of tne time 

allowed him for pleading to the reply and 
before pleading thereto ; or, 

2. In case there be no reply, then at any time 

before the expiration of twenty-eight days, 
from the filing of his defence {Rule 180). 

AMENDMENT generally. 

Dimlloivance of amendment. Where any party has. 
amended his pleading under Rules 179-180, the opposite 
party may, within 8 days after the delivery to him of 
the amended pleading, apply to the Court or a Judge r 
to disallow the amendment, or any part thereof, and 
the Court or Judge may, if satisfied that the justice of 
the case requires it, disallow the same, or allow it sub- 
ject to such terms as to costs or otherwise as may seem 
just (Rule 181). 

Amendmient after amendment by other party without 
leave. Where any party has amended his pleading 
under Rules 179-180, the other party may without leave 
amend his former pleading within 4 days after delivery 
of such amended pleading, or he may apply to the 
Court or a Judge for leave to amend his former plead- 
ing within such time and upon such terms as may seem 
just {Rule 182). 

Amendment by consent. Any party may amend hi& 
pleading at any time without order on filing a written 
consent of the opposite party or his solicitor (Rule 4 183)~ 

In all other cases of amendment not provided for by 
the preceding rules, application for leave to amend any* 
pleading may be made by either party — 

(a) To the Court ; or 

(b) A Judge in Chambers ; or 
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(c) To the Judge at the trial ; 
and such amendment may be allowed upon such terms 
as to costs or otherwise as may seem just {Rule 184). 

If a party who has obtained an order for leave to 
amend a pleading delivered by him does not amend the 
same (a) within the time limited for that purpose by the 
order, or (b) if no time is thereby limited, then within 
14 days from the date of the order, such order to amend 
shall, on the expiration of such limited time as afore- 
said, or of such 14 days, become ipso facto void, unless 
the time is extended by the Court or a Judge {Rule 185)." 

A pleading may be amended by written alterations 
(in ink of a different colour from that originally used, 
187 a) in the copies filed and served, and by additions 
on paper to be interleaved therewith, if necessary, unless 
the amendments require the insertion of more than 200' 
words in any place, or are so numerous or of such a 
nature that the making them would render the copies 
difficult or inconvenient to read, in either of which cases 
the amendment must be made by delivering a print or 
fresh copy of the pleading as amended {Rule 186). 

Such amended pleading is to be delivered to the 
opposite party within the time allowed for amendment 
{Rule 188). 

[Delivery includes filing {Rule 150).] 

EEPLY. 

The plaintiff is to deliver his reply within 3 weeks 
after the delivery of — 

(&) The defence, or 
(b) The last of the defences, 
unless the time is extended by a Court or a Judge 
{Rule 173). 
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[A Demurrer is included in a reply under the above 
rule, see Rule 191.] 

No pleading subsequent to reply other than a joinder 
of issue shall be pleaded without leave of a Court or a 
Judge, and then upon such terms as the Court or Judge 
shall think fit (Bale 174). 

Subject to Utile 174, every pleading subsequent 
to reply shall be delivered within four days after the 
delivery of the previous pleading, unless the time is ex- 
tended by the Court or a Judge (Rule 175). 

DEMUEEEE. 

Any party may demur — 

(a) To any pleading of the opposite party, or 

(b) To any part of a pleading setting up a dis- 

tinct cause of action, ground of defence, 
set-off, counter-claim, reply, or as the case 
may be 
on the ground that the facts alleged therein do not 
shew — (a) Any cause of action, or 

(b) Ground of defence, 
to a claim or any part thereof, or set-off, or counter- 
claim, or reply, or as the case may be, to which effect 
can be given by the Court as against the party demurr- 
ing (Rule 189). 

A demurrer shall be delivered in the same manner 
and within the same time as any other pleading in the 
action (Rule 191). 

Demurrer shall state specifically — 

1. Whether it is to the whole or part, and if so 

what part, of the pleading of the opposite 
party; 

2. Some ground in law for the demurrer ; 
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but the party demurring shall not, on the argument of 
the demurrer, be limited to the ground so stated (Rule 
190). The Court or Judge may set aside such demurrer 
with costs, if 

(a) There is no ground ; or 

(b) Only a frivolous ground stated (Rule 190.) 
If the defendant wishes to demur to part of a claim, 

and put in defence to the other part, he shall combine 
the two in one pleading. And so in every case where 
a party entitled to put in a further pleading desires to 
demur to part of the last pleading of the opposite party, 
he shall combine such demurrer and other pleading 
{Rule 192). 

Either party may without leave plead and demur to 
the same pleading at the same time by filing his affi- 
davit 

(1) Distinctly denying some material statement 

in such pleading ; or 

(2) Stating that the several matters sought to 

be pleaded in confession and avoidance are 
respectively true in substance and in fact ; 
and that he is further advised and believes that the 
objections raised by such demurrer are good and valid 
objections in law (Ride 193). 

The affidavit is to be annexed to the plea and de- 
murrer filed, and a copy of the affidavit is to be served 
with the plea and demurrer (Rule 193). 

If the party demurring wishes to plead as well as 
demur to the matter demurred to, without filing such 
affidavit., he may, before demurring, apply to the Court 
or a Judge for an order to do so, on such affidavit as 
now required in the Superior Courts of lta,w(Rule 194). 

And the Court or Judge, if satisfied that there is 
reasonable ground for the demurrer — 
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(a) May make an order accordingly ; or 
(b> May reserve leave to him to plead after the 
demurrer is overruled, and may direct which 
issue shall be disposed of first ; or 
(c) May make such other order, and upon such, 
terms, as may be just {Rule 194). 

When a demurrer (either to the whole or part of a 
pleading) is delivered, either party may enter it for 
argument immediately (Rule 195). 

The party so entering it shall, on the same day, give 
notice to the other party (Ride 195). 

If the demurrer — 

1. Shall not be entered and notice given within 

10 days after delivery ; and 

2. If the party whose pleading is demurred to 

does not within such time serve an order 

for leave to amend ; 
the demurrer shall be held sufficient for the same pur- 
poses, and with the same result as to costs, as if it had 
been allowed on argument (Rule 195, a). 

While a demurrer to the whole or part of a pleading 
is pending, such pleading shall not be amended, unless 
by order of the Court or a Judge ; and no such order 
shall be made except on payment of the costs of the 
demurrer (Rule 196). 

Where a demurrer to the whole or part of any plead- 
ing is allowed upon argument, the party whose plead- 
ing is demurred to shall, unless the Court otherwise 
order, pay to the demurring party the costs of the 
demurrer (Ride 197). 

If a demurrer to the whole of a statement of claim 
be allowed, the plaintiff shall pay to the demurring de- 
fendant the costs of the action, unless the Court shall 
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otherwise order, subject to the power of the Court to 
allow the claim to be amended (Rule 198). 

Where a demurrer to any pleading (or part of a 
pleading) is allowed in any case not within Rule 198 
• then — 

(a) Subject to the power of the Court to allow 
an amendment ; 
the matter demurred to shall, as between the parties to 
the demurrer, be deemed to be struck out of the plead- 
ings, and the rights of the parties shall be the same as 
if it had not been pleaded (Rule 199). 

Where a demurrer is overruled the demurring party 
shall pay to the opposite party the costs occasioned by 
the demurrer, unless the Court shall otherwise direct, 
(Rule 200). 

Where a demurrer is overruled, the Court may make 
such order, and upon such terms as to the Court shall 
seem right, for allowing the demurring party to raise by 
pleading any case he may be desirous to set up in 
opposition to the matter demurred to (Ride 201). 

[Matters of law that may be raised by demurrer 
must not be raised on the pleadings, and if 
this is done, they will be struck out as embar- 
rassing, under Rule 178 (Stokes v. Grant, 4 C. 
R & 25)]. 
[See form of demurrer, Forms 74]. 

CLOSE of Pleadings. 

As soon as — 

(a) Either party has joined issue upon any plead- 

ing of the opposite party simply, or 

(b) The time for 

(i) Amending the pleadings, 
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(ii) Delivering a reply, or 
(iii) Subsequent pleading, or 
* (iv) Demurrer, 

has expired, the pleadings between such parties shall be 
deemed to be closed without any joinder of issue being 
pleaded by any or either party (Bute 176 . 

ISSUES. 

In any action a Judge may — 

1. Direct parties to prepare issues, and 

2. Settle the issues if the parties differ, 

if it appears to him that the statement of claim or de- 
fence or reply does not sufficiently define the issues of 
fact between the parties (Bide 177). 

APPLICATION to change Place of Trial. 

There is to be no local venue except in ejectment, 
but plaintiff shall, in his statement of claim, name the 
county town in which he proposes to try, and the action 
shall, unless a Judge otherwise orders, be tried in the place 
so named (Rule 254). 

Any Order of a Judge as to such place of trial may 
be— - 

(a) Discharged; or 

(b) Varied ; 

by a Divisional Court (Rule 254). 

[The venue in all actions will be transitorym future. 
The application should be supported by a 
strong affidavit, shewing the greater conven- 
ience of trying in the new place suggested.] 

[An application may always be made to change the 
place of trial : if made by the plaintiff, it will 
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usually be allowed on his paying the costs of 
the application; but the application is more 
usually made by the defendant, and he must 
shew that it would be more convenient and a 
saving of expense, or that, by reason of local 
prejudice or otherwise, he cannot obtain a fair 
trial in the place originally proposed.] 



NOTICE of Trial 

At any time after the close of the pleadings, either 
party may give notice of trial for the next sitting of 
the Court, which shall be not less than 10 days there- 
after, for the place so named or ordered {Rule 255). 

Subject to the act and preceding rules, the Court or 
a Judge may, in any action at any time or from time 
to time, order — 

(a) That different questions of fact be tried by 

different modes of trial, or 

(b) That one or more questions of fact be tried 

before the others, 
and may (1) appoint the place or places for such 

trial or trials, 
and . . (2) may in all cases order one or more 
issues of fact to be tried before the 
others {Rule 256). 
Every trial of any question or issue of fact by a jury 
shall be before a single Judge, unless such trial be 
specially ordered to be held before two or more Judges 
{Rule 257). 

Notice of triad shall state — 

(1) Whether it is for trial (a) of the action, 
or (b) of issues therein, and 
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NOTICE Of Trial— continued. 

(2) The place and day for which it is to be en- 
tered for trial (Rule 258). 

Ten days* notice of trial shall be given, unless the 
party to whom it is given has consented to take short 
notice, which is 5 days ; and 10 days' notice shall be 
sufficient in all cases, unless otherwise ordered by the 
Court or a Judge (Rule 259). 

And notice is to be given before entering the action 
for trial (Rule 260). 

Instead of giving notice of trial, the defendant may, 
if the pleadings were closed 6 weeks before the sittings, 
apply to the Court or Judge to dismiss the action for 
want of prosecution ; and on the hearing of such appli- 
cation the Court or a Judge may (a) order the action to 
be dismissed accordingly, or (b) make such order and on 
such terms as may seem just (Rule 255). 

ENTEY for Trial. 

If notice of trial is given either party may enter the 
action for trial (Rule 261). 

If both parties enter it for trial it shall be tried in 
the order of the plaintiffs entry (Rule 261). 

An action is to be entered not later than the third 
day before the assizes or sittings, unless the Judge 
orders its entry afterwards on 

1. Facts disclosed in affidavit, or 

2. Consent of both parties (Rule 264). 

[This rule is applicable to County Courts (Rule 264).] 

WITHDRAWAL after Entry for Trial. 

When a cause has been entered for trial, it may be 
withdrawn, by either plaintiff or defendant, upon pro- 
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ducing to the proper officer a consent in writing signed 
by the parties (Rule 171). 

When the Judges consider that public convenience 
so requires, provision may be made for the trial at a 
separate time, or before another Judge of the actions 
from the Chancery Division (Rule 263). 

In case such provision is made an action 

1. Brought in, or 

2. Assigned to 

the Chancery Division is to be entered according to the 
present practice in Chancery (Rule 266). 

On the day before the sittings or assizes the party 
entering the action for trial shall deliver to the officer 
one copy of the pleadings for the use of the Judge. 
Such copy to be certified as a true copy by the officer 
having charge of the pleadings, and to be indorsed with 
an indorsement stating whether the matter for trial is — 

1. An assessment for damages, 

2. An undefended issue, or 

3. A defended issue {Rules 262, 267). 

[After the action is entered for trial, the next thing 
is to get all ready for hearing ; and in those 
preparations two notices are usually given, 
viz., a notice " to produce " documents at the 
trial, and a notice " to inspect and admit " 
documents. 

[The notice to produce is simply a notice by either 
plaintiff or defendant, calling upon the op- 
posite party to produce certain documents at 
the trial, and the object of giving such notice 
is that if the party to whom such notice is 
given does not produce the documents, the 
party giving notice may give secondary evi- 
dence of the contents of such documents by 
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copies, &c, which he would not be entitled to 
do, had he not given such notice.] 
[The notice to inspect and admit is similar to the 
above, and is given to save the expense of 
calling witnesses to prove the documents at 
the trial] 

NOTICE to Produce and Inspect, &c. 

See Rule 229, supra and notice to produce, supra p. 34. 
[See form of notice, Forms 25.] 

Admission of documents, &c. Each party may give 
notice, by his own statement or otherwise, that he ad- 
mits, for the purposes of the action the truth of the case 
generally, or of any part of the case stated or referred 
to in the statement of claim, or defence, of the opposite 
or any other party {Rule 240). 

Either party may call upon the other party to admit 
any document, saving all just exceptions (Rule 241) ; 
and in case of — 

(a) Refusal, or 

(b) Neglect to admit after such service, 

the costs of proving any such document shall be paid by 
the party so neglecting or refusing, whatever the result 
of the action, unless at the hearing or trial the Court 
certify that the refusal to admit was reasonable ; and no 
costs of proving any document shall be allowed unless 
such notice be given, except where the omission to give 
the notice is, in the opinion of the taxing officer, a saving 
of expense (Ride 241). 

[See form of notice, Forms 26.] 
The production of written admissions purporting to 
be— 
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(a; In the action, and 

(b) Signed by the solicitor of the party by whom, 
or on whose behalf they purport to be made, 
shall be sufficient prima facie evidence of such admissions 
(Rule 243), 

TRIAL. 

After notice of trial, entry for trial and the notices to 
produce and inspect, and the admissions by either party, 
the subpoenas " to testify " and " to bring documents, 
&c, are issued and served. The only thing then is to 
deliver the briefs to counsel, and watch the cause list 
until the cause comes on for hearing. 

The officer with whom the action is entered is to 
make two lists of, 

1. Assessments and undefended issues, and 

2. Defended issues, 

entering the actions in the order in which they are 
entered with him. 

And the Judge at the trial may call on the actions in 
list 1, as he finds most convenient for disposing of the 
business (Rule 267). 

MODE of Trial. 

Subject to rules of Court in causes and matters which 
at the time of passing the Judicature Act, are 

(1) Within the jurisdiction of the Courts of Law 

the mode of trial is to be as provided for 
like cases in actions in the Q. B. and C. P. 
And in those over which as aforesaid, 

(2) The Court of Chancery had exclusive juris- 

diction, the mode of trial is to be according 
to present practice of that Court. (0. J. A. 
1881, s. 45). 
D 
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FINDINGS at Trial. 

At or after the trial the Judge may, 

1. Direct judgment to be entered for any or 

either party, or 

2. Adjourn the case for further consideration 
(Rule 273). 

The officer present at the trial is to enter in 

1. A book kept for that purpose, and 

2. As an indorsement on the certified copy of 

pleadings delivered under Rule 262, 

(a) The findings of fact which the Judge 

directs at the trial to be entered ; 

(b) The Judges' directions, as to judg- 

ment, and * 

(c) The certificates granted (Rule 274.) 
[Such indorsement, or certificate of the Judge, or 

of such offieer, is to be sufficient authority for 
entering judgment accordingly (Rule 275), see 
Forms 174.] 

15 very trial of any question or issue of fact by a jury- 
shall be held before a single Judge, unless such trial be 
specially ordered to be held before two or more Judges. 

(Rule 257). 



(Non-appearance at Trial.) 

Proof by Plaintiff of his Claim. If, when the action 
is called on, the plaintiff appears, but the defendant 
does not, the plaintiff may prove his claim, so far as 
the burden of proof lies on him (Rule 268). 

Judgment for Defendant dismissing Action. If, 

when the action is called on for trial, the defendant 
appears and the plaintiff does not, the defendant, if he 
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has no counter-claim, shall be entitled to judgment dis- 
missing the action (Rule 269). 

Proof of his Counter-claim by Defendant. If the 

defendant has a counter-claim, then he may prove such 
claim so far as the burden of proof lies on him (Rule 269). 
[The second part of this rule is based upon the 
analogy of the procedure where the defendant 
does not appear ; the plaintiff being, to all 
intents and purposes, the defendant to the 
counter-claim]. 

Judgment to be only on facts proved. No party is 
to be entitled to judgment on the ground of his pleading 
being true, if facts proved do not in law entitle him to 
judgment (0. J. A. s. 44). 

Setting aside judgment for non-appearance at trial 

Any verdict or judgment obtained where one party 
does not appear at the trial may be set aside by the 
Court or a Judge upon such terms as may seem fit, upon 
an application made either at the assizes or sittings, 
where trial took place, or in Toronto (Rule 270). 

Evidence omitted at trial by accident or mistake, 
how supplied. 

Where through — 

(a) Accident, 

(b) Mistake, or 

(c) Other cause, 
Any party 

t (1) Omits or 

* (2) Fails 

to prove some material fact, Judge may proceed subject 
to such fact being afterwards proved at such time, and 
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subject to such terms as to costs and otherwise as Judge 
may direct {Rule 271). 

[If it is a Jury case Judge may direct Jury to find 
a verdict as if such fact had been proved, and 
verdict shall take effect on such proof, and if 
not so proved, judgment is to be entered for 
opposite party, unless the Court or Judge other- 
wise directs {Rule 271)]. 

Rule 271 does not apply to an action for 
libel (Rule 271). 

Postponement or adjournment of trial. The Judge 
may, if he think it expedient for the interests of jus- 
tice — 

(a) Postpone, or 

(b) Adjourn 

the trial for such time, and upon such terms (if any) as 
he shall think fit {Rule 272). Sometimes one party 
finds it necessary to apply for a postponement of the 
trial, and this is generally granted on shewing good 
reason for the same ; but it is generally granted on the 
condition that the applicant shall pay the " costs of the 
day." This means those costs which will have to be 
incurred again, such as the issuing fresh subpoenas, 
witness and counsel fees, &c. 

MOTION for New Trial. 

(A.) After trial by jury. Where an action has been 
tried by a jury the application for a new trial shall be 
to a Divisional Court {Rule 307). 

(B.) After trial by Judge without a jury. The for- 
mer practice is not interfered with ; application is 
therefore to be to a Divisional Court or the Court of 
Appeal. 



Digitized by 



Googlt 






THE ONTARIO JUDICATURE ACT. 53 

MOTION for New Trial— continued. 

Applications for new trials are to be by motion calling 
on the opposite party to shew cause — 

(a) At the expiration of 8 days from the date of 

the order, or 

(b) So soon after as the case can be heard, 
why a new trial should not be directed {Rule 308). 

TIME to Move. 

The application is to be made within first 4 days of 
subsequent sittings of Divisional Court for hearing such 
applications. 

(1) When decision is reserved and not given until 

such sittings, all motions respecting the trial 
are to be made — 

(a) Within 10 days after day of decision 
if so many days expire in such sittings, 

(b) And if not, then within first 4 days 
of ensuing sittings (Rule 309a). 

(2) In case of a trial during sittings, such motions 

are to be made — 

(a) Within 6 days after date of verdict if 
so many days expire in such sittings, 

(b) And if not, then within first 4 days 
of ensuing sittings (Rule 3096), 

[Until time for moving has expired judgment is 
not to be signed unless the Judge certifies for 
immediate execution (Ride 309).] 
[The Court may enlarge the time (Rule 462).] 
A copy of the order shall be served on the opposite 
party within 4 days from the time of the same being 
made (Rule 310). 

A new trial shall not be granted on the ground of — 
(a) Misdirection, or 
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(b) Improper admission of evidence, or 

(c) Improper rejection of evidence, 

unless in the opinion of the Court some substantial 
wrong or miscarriage has been thereby occasioned {Rule 
311). 

If it appear to the Court that such wrong or mis- 
carriage affects part only of the matter in controversy, 
the Court may — 

(1) Give final judgment as to part, and 

(2) Direct a new trial as to the other part only 

(Rule 311). 

A new trial may be ordered on any question in an 
action, whatever be the grounds for a new trial, with- 
out interfering with the finding or decision upon any 
other question {Rule 312). 

An order to shew cause shall be a stay of proceedings 
in the action, unless the Court shall order that it shall 
not be so as to the whole or any part of the action 
{Rule 313). 

On argument of order to shew cause counsel support- 
ing the application shall begin and state fully the 
grounds of the application, and shall have the reply 
{Rule 314). 



JUDGMENT (Entry of). 

Except where otherwise provided by the acts or rules, 
the judgment is to be obtained by motion for judgment 
{Rule 315). 

Every judgment shall be entered by the proper officer 
in the book to be kept for the purpose {Rule 325). 
{See Forms of Judgment, Forms 147, et seq.) 
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Where judgment is pronounced, the entry of the 
judgment shall be dated as of the day on which such 
judgment is pronounced, and the judgment shall take 
effect from that date (Hide 326). 

Where a judgment is not pronounced, the entry of 
judgment is to be dated as of the day on which the 
requisite documents are left with the proper officer for 
the purpose of such entry, and the judgment shall take 
effect from that date (Rule 327). 

The proper officer is to examine the affidavit or docu- 
ment produced where under the act or rules it is provided 
that any judgment may be entered or signed upon the 
filing of any affidavit, or production of any document, 
and — 

(a) If the same be regular, and 

(b) Contain all that is by law required, 
he shall enter judgment accordingly (Ride 328). 

Where by the act or rules, or otherwise, any judgment, 
may be entered — 

(a) Pursuant to any order or certificate, or 

(b) Return to any writ, 

the production of such order or certificate, sealed with 
the seal of the Court, or of such return, shall be sufficient 
authority to the officer to enter judgment accordingly 
(Rule 329). 

Nonsuit. Any judgment of nonsuit, unless the Court 
or a Judge otherwise directs, shall have the same effect 
as a judgment upon the merits for the defendant (Rule 
330). 

But in any case of — 

(1) Mistake, 

(2) Surprise, 

(3) Accident, or 

(4) Otherwise — 
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any judgment or nonsuit may be set aside on terms as 

to costs or otherwise (Rule 330). 

[" The reason of this practice is, that after a nonsuit 
which is only a default, the plaintiff has been 
allowed to commence the same suit again for 
the same cause of action, but after a verdict 
had for the defendant, and judgment conse- 
quent thereon, he is forever barred, unless the 
judgment be afterwards reversed, from attack- 
ing the defendant upon the same ground of 
complaint " (3 Steph. Com., p. 551).] 



EXECUTION. 

1. Judgment for recovery or payment of money. 

A judgment for the recovery by or payment to any 
person of money may be enforced by any of the modes 
by which a judgment or decree for the payment of 
money, of any of the Superior Courts might have been 
formerly enforced (Bide 339). 

2. Judgment for payment into Court may be enforc- 
ed by any mode by which such a judgment or decree 
might have been formerly enforced (Rule 340). 

3. Judgment for recovery or delivery of possession 
of land may be enforced by writ of possession (Rule 341). 

4. Judgment for recovery of property other than 
land or money may be enforced — 

(1.) By writ for delivery of the property ; 

(2.) By writ of attachment ; 

(3.) By writ of sequestration (Rule 342). 

5. Judgment to do any other act. A judgment re- 
quiring any person to — 
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(a) Do any act (other than the payment of 

money), or 

(b) To abstain from doing anything — 

may be enforced by — 

(1.) Writ of attachment, or 
(2.) Committal {Rule 343). 

6. Judgment against partners. Judgment against 
them in the name of the firm may be enforced by exe- 
cution — 

(a) Against any property of the partners as such. 

(b) Against any person who has admitted on the 

pleadings that he is, or has been adjudged 
to be, a partner. 

(c) Against any person who has been served, as 

a partner, with the writ, and has failed to 
appear (Rule 346). 

If the party who has obtained judgment claims to be 
entitled to issue execution against any other person as 
being a member of the firm, he may apply to the Court 
•or a Judge for leave to do so (Rule 346). 

The Court or Judge may give such leave if such 
liability be not disputed, or, if such liability be disputed, 
may order that the liability of such person be tried and 
determined in any manner in which any issue or ques- 
tion in an action may be tried or determined (Rule 346)« 

Where judgment is to the effect that any party is 
entitled to relief, subject to the fulfilment of any con- 
dition or contingency. The party so entitled may, 

(a) Upon the fulfilment of the condition or con- 

tingency, and 

(b) Demand made on the party against whom 

he is entitled to such relief, 
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apply to the Court or a Judge for leave to issue exe- 
cution against such party (Rule 345). 

Under the last rule, the Court or Judge, if satisfied 
that the right to relief has arisen according to the terms 
of the judgment, may order — 

(a) That execution issue accordingly ; or 

(b) May direct any issue or question necessary 

for the determination of the rights of the 
parties to be tried in any of the ways in 
which questions arising in an action may be 
tried (Rule 348). 

Meaning of " Writ of Execution." In the rules the 
term " writ of execution " shall include : — 

1. Writs of fieri facias, 

2. Writs of capias, 

3. Sequestration, and 

4. Attachment, 

and all subsequent writs for giving effect thereto (Rude' 
344). 

[Writs of Fi. Fa. and Ten. Ex. to be issued and ex- 
ecuted as heretofore (Rules 362, 363).] 

" Issuing execution" shall mean the issuing of any 
process against any person's — 

(a) Person, or 

(b) Property (Rule 344). 
Every person to whom 

(a) Any sum of money, or 

(b) Any costs, 

shall be payable under the judgment, shall, immediately 
after the time when judgment was duly entered, be 
entitled to sue out one or more writs of fieri facias to 
enforce payment thereof, subject, nevertheless, as fol- 
lows : — 
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1. If the judgment is for payment within a 
. period therein mentioned, no such writ to 

be issued until after the expiration of such 
period. 

2. The Court or Judge may, 

(a) At the time of giving judgment, or 

(b) Afterwards, 

give leave to issue execution before, or may 
stay execution until any time after the ex- 
piration of the periods hereinbefore pre- 
scribed (Rule 352). 
As between the original parties to an action, execution 
may issue at any time within 6 years from the recovery 
of the judgment (Bide 355). 
Where — 

(a) Six years have elapsed since the judgment, or 

(b) Any change has taken place by death of 

otherwise in the parties entitled or liable to 
execution, 

the party alleging himself to be entitled may apply to 
Court or Judge for leave to issue execution (Rule 356). 
The Court or Judge may — 

(a) Order execution to issue if satisfied that the 

party so applying is entitled, or 

(b) Order that any issue or question necessary to 

determine the rights of the parties shall be 
tried in any way in which any question in 
an action may be tried. 
And in either case the Court or Judge may impose 

such terms as to costs or otherwise as shall seem just 

(Rule 356). 

Duration of writ of Execution. The writ, if un- 
executed, is to remain in force for one year only from its 
issue, unless renewed (Rule 353). 
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Renewal of writ. Such writ may be renewed at any 
time before its expiration, for one year from the renewal, 
and so on from time to time during the continuance of 
the renewed writ, either 

(1) By being marked in the margin with a mem- 

orandum signed by the officer who issued 
the writ, or his successor, stating the date 
of such renewal, or 

(2) By party giving a written notice of renewal 

to the Sheriff, signed by the party or his 
attorney (sic), and having the like memoran- 
dum (Bide 353). 
And such renewed writ is to have effect and be en- 
titled to priority according to the time of the original 
delivery thereof (Rule 353). 

Every order of the Court or a Judge, whether in an 
action, cause, or matter, may be enforced in the same 
manner as a judgment to the same effect (Rule 357). 

In cases other than those mentioned in Rule 355, any 
party (not being a party to the action), who — 

(a) Obtains any order, or 

(b) In whose favour any order is made, 

shall be entitled to enforce obedience to such order by 
the same process, as if he were a party to the action 
(Rule 358). 

And any person (not being a party in an action) 
against whom obedience to any judgment or order may 
be enforced, shall be liable to the same process for en- 
forcing obedience to such judgment or order, as if he 
were a party to the action (Rule 358). 

Audita Querela abolished. No proceeding by audita 
querela shall hereafter be used ; but any party against 
whom judgment has been given may apply to the Court 
or a Judge for a stay of execution or other relief against 
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such judgment, upon the ground of facts which have 
arisen too late to be pleaded (Rule 359). 

And the Court or Judge may give such relief and 
upon such terms as may be just (Rule 359). 

Attachment of the person. A writ of attachment ia 
to be issued as heretofore in Chancery, but only on 
leave of the Court or Judge to be applied for, on 
notice to the party against whom the attachment ia 
to be issued (Rules 364-365). 

[Attachment of Debts. See Order XLI], 

Writ of Possession (Lands). A judgment for the re- 
covery of the possession of lands is to be enforced as. 
heretofore in actions of ejectment in the Superior Court 
of Common Law (Rule 379). 

Where by any judgment any person herein named is 
directed to deliver up possession of lands — 

1. To another person, or 

2. At any specified time after being served with 

the judgment, 
the person prosecuting such judgment is to be entitled 
without an order to the writ, on filing an affidavit shew- 
ing— 

(a) Due service of the judgment, and 

(b) That the same has not been obeyed (Rule 380). 
[Such writ is to have the effect of a writ of assist- 
ance as well as of a hah. fae. poss. (Rule 381)]. 

Writ of Delivery (Chattels). A writ for delivery of 
chattels is to be issued and enforced as heretofore in 
actions of detinue in the Superior Courts of Common 
Law (Rule 382). 
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Paut II. 



PAETIES. 



1. Plaintiffs. All persons may be joined as plaintiffs 
in whom the right to any relief claimed is alleged to 
exist ; whether 

(a) Jointly, 
<b) Severally, or 
(c) In the alternative {Rule 89). 
And judgment may be given for such one or more of 
the plaintiffs as may be found to be entitled to relief 
for such relief as he or they may be entitled to without 
any amendment (Rule 89). 

But the defendant (though unsuccessful) shall be 
entitled to his costs occasioned by so joining any persons 
who shall not be found entitled to relief, unless the 
.Court otherwise directs (Rule 89). 

1. Where an action has b^en commenced in the 

name of the wrong person as plaintiff, or 

2. Where it is doubtful whether it has been com- 

menced in the name of the right plaintiff, 
the Court or Judge may order any other 
persons to be substituted or added as plain- 
tiff or plaintiffs on such terms as shall be 
just, 

(a) If satisfied that it has been so com- 

menced through a bona fide mistake, 
and 

(b) That is necessary for the determina- 

tion of the real matter in dispute so 
to do (Rule 90). 
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JODfDEB of Defendants. 

All persons may he joined as defendants against whom 
right to relief is alleged to exist, whether — 

(a) Jointly, 

(b) Severally, or 

(c) In the alternative {Rule 91). 

And judgment may be given against such one or more 
of the defendants as may be found to be liable, accord- 
ing to their respective liabilities without any amend- 
ment {Rule 91), 

It is not necessary that every defendant to an action 
shall be interested as to all the relief prayed for, or as to 
every cause of action included therein ; but the Court 
or a Judge may make such order as may be just to pre- 
vent any defendant from — 

(a) Being embarrassed, or 

(b) Put to expense, by being required to attend 

any proceedings in which he may have no 
interest {Rule 92). 
The plaintiff may, at his option, join as parties to the 
same action all or any of the persons — 

(a) Severally, or 

(b) Jointly and severally, • 

liable on any one contract, including parties to bills and 
notes {Rule 98). 

JODTDEE of Parties where Plaintiff in Doubt. 

Where in any action the plaintiff is in doubt as to 
the person from whom he is entitled to redress, he may 
as hereinafter mentioned, or as prescribed by any 
special order, join two or mere defendants so that the 
question as to which is liable, and to what extent, may 
be determined between all parties {Rule 94). 
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Trustees, executors and administrators may sue and 

be sued on behalf of, or as representing the property or 
estate of which they are trustees, or representatives,, 
without joining any of the beneficiaries ; but the Court 
or Judge may, at any stage of the proceedings, order 
any of such persons to be made parties in addition to„ 
or in lieu of the previously existing parties (Bide 95). 

Married women — 

1. May sue or defend without their husbands #pt4 

and without next friends, in all cases relat- 
ing to their — 

(a) Separate estate, or 

(b) . Separate engagements, 

(c) Contracts, or 

(d) Torts, and in 

(e) Suits for alimony (Rule 97). 

2. May sue or defend in other cases (by leave of 

Court or Judge) on giving such security as 
Court or Judge may require (Rule 97). 

3. May sue in cases not thus provided for, as 

plaintiffs by their next friends as formerly 
in Chancery (Rule 97a). 

Infants— 

(a) May sue as plaintiffs by their next friend, and 

(b) May defend by their guardians appointed for 

that purpose, or by the official guardian 
as formerly in Chancery (Rule 96). 

Lunatics. Lunatics and persons of unsound mind 
not so found — 

1. May sue (a) as plaintiffs by their committee, or 
(b) next friend ; 
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2. May defend (a) by committee, or 

(b) by guardians appointed for 
that purpose, 
as formerly in Chancery {Rule 124). 

Numerous parties having same interests. Where 
there are numerous parties having the same interest in 
one action, one or more of such parties may — 

(a) Sue or be sued ; or 

(b) May be authorised by the Court to defend, 
on behalf of, or for the benefit of, all parties so interested 
(Ride 98). 

Glass Representatives. 

Where the right of — 

1. An heir at law, 

2. The next of kin, or 

3. A class, 

depends on the construction which the Court may put 
on an instrument, 

And where (a) it is not known, or 

(b) it is difficult to ascertain, 
who is or are such heir at law, or next of kin, or class ; 
and the Court considers that in order — 

(a) to save expense, or 

(b) for some other reason, 

it will be convenient to have the questions of construc- 
tion determined before the heir at law, &c, is ascertained 
by inquiry, or otherwise, the Court may appoint some 
one or more person or persons to represent such heir at 
law, next of kin, or class (Rule 99). 

And the judgment of the Court, in the presence of 
such persons, shall be binding upon the party or parties, 
or class so represented (Rule 99). 
E 
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Partners. Any two or more persons, claiming or 
being liable as co-partners, may sue, or be sued in the 
name of their firm ; and any party may apply by sum- 
mons to a Judge for a statement of the names of the 
co-partners, to be furnished and verified on oath as the 
Judge may direct (Rule 100). 

Any person carrying on business in firm name may 
Joe sued in^the name of such firm (Rule 101;. 

[The provisions as to parties in Chy. G. Orders 58, 
59, 60 and 61, are to be in force in all actions 
in the High Court, subject to the act and rules- 
(Rule 102).] 

Misj oinder. No action is to be defeated by reason 

*of misjoinder of parties, and the Court may in every 

m action deal with the matter in controversy, so far as 

regards the rights and interests of the parties actually 

before it (Rule 103). 

The Court or Judge may order the names of any 
plaintiffs or defendants to be struck out at any time, 
jmd the names of any parties to be added (Rule 103 a) 

The order may be made — 

1. At any stage of the proceedings ; 
% And either (a) upon, or (b) without the appli- 
cation of either party, and on such terms as 
may be just (Rule 103 a). 

No person is to be added — 

(a) As a plaintiff suing without a next friend, or 

(b) As the next friend of a plaintiff under any 

disability, 
without his own consent thereto (Rule 103 b). 

All parties added as defendants are to be served with 
a summons or notice in manner mentioned in Rule 105, 
or in the manner prescribed by any special order, and 
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the proceedings as against them shall be deemed to 
have begun only on the service of such summons or 
notice {Rule 103). 

Application to add or strike out, &c. Any applica- 
tion to — 

(a) Add, 

(b) Strike out, or 

(c) Substitute, 

a plaintiff or defendant may be made to the Court or a 
Judge — - 

1. At any time before trial, 

(a) By motion, or 

2. At the trial, in a summary manner (Rule 104). 

FILING of Amended Writ, on Defendant being added. 

Where a defendant is added [unless otherwise order- 
ed] the plaintiff shall sue out an amended writ of sum- 
mons, and serve such writ, or notice in lieu thereof, on 
the new defendant in the same manner as original 
defendants are served {Rule 105). 

AMENDMENT, and Service, of Claim. 

If statement of claim has been delivered, the same is 
to be amended [unless otherwise ordered] in such man- 
ner as may be rendered desirable {Rule 106). 

SEEVIOE of Amended Claim. 

A copy of such amended claim is to be delivered to 
the new defendant — 

(a) At the time when he is served with the writ, 
or notice, or 



Digitized by 



Googlt 



68 OUTLINE OF AN ACTION UNDER 

PA RTDSS— continued. 

(b) Within 4 days after his appearance {Rule 106) 

Third parties. 1. Where a defendant — 

(a) Is or claims to be entitled to (i) any contri- 

bution, or (ii) indemnity, or (iii) any other 
remedy or relief over against any other 
person ; or 

(b) Where from any other cause it appears to 

the Court or a Judge that a question in the 

action should be determined (i) not only as 

between plaintiff and defendant, but (ii) as 

between plaintiff, defendant, and any other 

person, or between either of them, 

the Court or Judge may (on notice being given to such 

last mentioned person) make such [order as may be 

proper for determining the question (Rule 107). 

2. And where, under Rule 107, it appears to the 
Court or a Judge at any time — 

(a) Before, or 

(b) At the trial, 

that such a question should be determined, such notice 
is to be given by the plaintiff as the Judge may direct, 

(a) Before, or 

(b) At the time of making the order for having 
such question determined (Rule 109). 

[If made at the trial Judge may postpone trial 

{Rule 109).] 
[See Form of Notice, Forms 18.] 

SERVING of Notice, &c, by Defendant. 

In such case, the defendant is to file with the proper 
officer a notice of such claim, and is within the time for 
delivery of his statement of defence, unless otherwise 
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ordered, to serve such third person (according to the 
rules relating to service of the writ) with 

1. A copy of such notice, and 

2. A copy of the statement of the plaintiff's 

claim, or if there is not one, then with a copy 
of the writ in tlu action (Rule 108;. 
If the third party desires to dispute the plaintiff's 
claim as against such defendant, he must enter an 
appearance in the action within 8 days from the service 
of the notice, or after that time may be allowed to 
appear by the Court or a Judge (Rule 110). 

After such appearance the party giving the notice is 
to applv to the Court or a Judge for directions as to the 
mode of determining the question in the action, and 
liberty to such third person to defend may be given on 
such terms as shall seem just, and generally all proper 
directions may be given (Rule 111). 

If the third person, after being so served, makes 
default in appearing, he is to be deemed to admit the 
validity of the judgment which may be obtained against 
such defendant in the action, whether obtained by con- 
sent or otherwise (Rule 110). 

[See also sect. 16 (0. J. Act 1881), sub-sect. 4.] 

The Court or Judge is to give directions to prevent 
the recovery of the plaintiff's claim being unnecessarily 
delayed by reason of questions between defendants, in 
which plaintiff is not concerned where this can be done 
without injustice to the defendants (Rule 112). 

JOINDER of Causes of Action. 

Subject to the following rules, the plaintiff may unite 
in the same action and in the same statement of claim 
several causes of action ; but if it appear that they can- 
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not be conveniently tried or disposed of together, the 
Court or Judge may — 

(a) Order separate trials ; or 

(b) May make such order as may be necessary 

or expedient for the separate disposal there- 
of (Rule 115). 

In actions for recovery of land. No cause of action 
(unless by leave,) shall be joined with an action for the 
recovery of land, except — 

a) Claims in respect of mesne profits ; or 

(b) Arrears of rent in respect of the premises 

claimed or any part thereof ; or 

(c) Damages for breach of any contract under 

which the premises or any part thereof are 
or is held ; or 

(d) Claims in actions on mortgages for recovery 

of the mortgage money and for foreclosure 
or sale (Rule 116). 

Claims by an assignee in insolvency as such shall 
not be joined with any claim by him in any other capa- 
city, 

unless by leave of a Court or Judge (Rule 117). 

Claims by or against husband and wife may be 

joined with claims by or against either of them separ- 
ately (Rule 118). 

Claims by or against an executor or administrator, 

as such, may be joined with claims by or against him 
personally: provided the last mentioned claims are 
alleged to arise with reference to the estate in respect 
of which the plaintiff or defendant sues or is sued as 
executor or administrator (Rule 119). 
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Claims by plaintiffs jointly may be joined with claims 
by them or any of them separately against the same 
defendant {Rule 120). 

APPLICATION by Defendant to confine Causes of Action. 

Any defendant alleging that the plaintiff has united 
in the same action several causes of action which cannot 
be conveniently disposed of in one action, may, at any 
time, apply to the Court or a Judge for an order con- 
fining the action to such of the causes as may be so dis- 
posed of in one proceeding {Rule 122). 

If, on the hearing of such application as in the last 
preceding rule mentioned, iiTshall appear to the Court 
or Judge that the causes of action are such as cannot 
all be conveniently disposed of in one action, the Court 
or Judge may — 

(a) Order any of such causes of action to be 

excluded; and 

(b) May direct the statement of claim [or if no 

claim has been delivered, the f opy of the 
writ of summons and the indorsement of 
claim on the writ] to be amended accord- 
ingly; and 

(c) Make such order as to costs as shall be just 

{Rule 123). 



PLEADINGS generally. — The ordinary pleadings are as 

follows : — 

(Claim.) Unless the defendant at the time of his appear- 
ance states that he does not require one, the 
plaintiff is to deliver a statement of claim 
within three months from appearance. The 
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(Defence.) defendant is then to deliver a statement of 

his defence, set-off, or counter-claim (if any) 
within eight days from delivery of plain- 
tiff's statement, or from the time limited for 
appearance whichever shall be last ; and the 

(Reply.) plaintiff is to deliver his reply (if any) 

thereto within three iveeks from delivery of last 
defence (Rules 158-160-173). 

[The above times may be extended by 
Court or Judge.] 

The chief rules as to all pleadings are as follows : — They 
are to be as brief as the nature of the case will admit 
(Rule 126c). 

Any costs occasioned by unnecessary prolixity are to 
be borne by the party chargeable with the same (Ride 
126c). 

They are to be divided into paragraphs, numbered 
consecutively, and each paragraph containing, as nearly 
as may be, a separate allegation (Ride 128). 

They are to contain, as concisely as may be, a state- 
ment of the material facts on which the party pleading 
relies, bid not the evidence by which they are to be proved 
(Rule 128). 

Dates, sums, and numbers to be expressed in figures 
(Ride 128). 

The signature of counsel is not to be necessaiy (Rule 
128). 

They are to be printed or written (or partly the one 
and partly the other) (Rule 129). 

No more than 4 copies of any pleading or document 
in the progress of the cause are to be allowed, exclusive 
of one draft (Rule 129). 

[If more than 3 copies, exclusive of draft required, 
pleading or document may be printed, and reasonable 
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disbursements and 30 cents per folio shall be allowed 
in lieu of charges for copies {Rule 130).] 

They are to be delivered to the solicitor or to the 
party if he appears in person, and if no appearance has 
been entered by being posted up in the office from which 
the writ was issued {Rule 131), 

They are to he delivered between the parties and are to be 
"marked on the face with — 

1. The date when filed ; 

2. The division to which action assigned ; 

3. The title of the action ; 

4. The description of the pleading ; 

5. The name and place of business of the solicitor 

and agent (if any) filing them ; or 
5a. The name and address of the person filing 
the same, if acting in person {Rule 132). 

Each party is to admit — 

(a) Such of the material allegations in the state- 

ment of the opposite party as are true ; or 

(b) May give notice by his statement, or other- 

wise, that he admits the truth of case gener- 
ally, or of any part stated, or referred to, 
in the statement of the opposite party 
{Rule 240). 

And he must make admissions when practicable, with 
such qualifications as may be necessary to protect his 
interests, by reference to the numbers of the paragraphs 
in the pleading to which they relate (Rule 146). 

And where the Court or a Judge shall be of opinion 
that any allegations or fact denied, or not admitted by 
any party ,"ought to have been admitted, the Court may 
make such order as shall be just with respect to any 
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extra costs occasioned by their having been denied or 
not admitted {Rule 63). 

Each party must in any pleading not being a petition or 
a writ of summons allege all facts he means to rely on 
not appearing in previous pleadings (if any) and 

(2) Raise all grounds of defence or reply which 
if not raised on the pleadings, 

(a) Would be likely to take the opposite 

party by surprise, or 

(b) Would raise new issues of fact not 

arising out of the pleadings, e.g., 
Fraud, Statute of Limitations, Re- 
lease (Rule 147). 
Save as above, silence of a pleading as to any allega- 
tion in the previous pleading of the opposite party is 
not to be construed as an implied admission of its truth ; 
and any allegation introduced to prevent such admission 
and not for making the grounds of defence intelligible, 
is to be considered impertinent (Rule 148). 

Where either party wishes to deny the right of any 
other party to claim as — 

(a) Executor; 

(b) Trustee; 

(c) Assignee in insolvency ; 

(d) In any representative capacity ; 

(e) In any other alleged capacity ; or if he 

wishes to deny 

(f) The alleged constitution of any partnership 

firm, 
he shall deny the same specifically or the same will be 
taken to be admitted {Rule 140). 

Pleas in " Abatement, " and " New Assignment " are 

abolished, and any matter formerly introduced by new 
assignment is to be introduced by amendment of the 
statement of claim {Rules 142-143). 
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A bare denial by anybody of a contract alleged in any 
pleading is to be considered only as a denial of the 
making of such contract in fact, and not of its legality 
or sufficiency in law, whether with reference to the 
Statute of Frauds or otherwise (Rule 141). 

No pleading (not being a petition or summons) shall — 
[except by way of amendment] — 

1. Raise any new ground of claim ; or 

2. Contain any allegation of fact inconsistent 

with the previous pleadings of the party 
pleading the same (Rule 149). 
Neither party need in any pleading allege any matter 
of fact which — 

1. The law presumes in his favour, or 

2. As to which the burden of proof lies upon the 

other side, 

unless the same has first been specifically denied (Rule 
139). 

[For example, the consideration for a bill where 
the plaintiff sues only on the bill, and not for 
the consideration as a substantive ground of 
claim.] 

Provisions for shortening and simplifying pleadings 

1. As to Malice. — Where it is material to allege 
(1.) Malice, 

(2.) Fraudulent intention, • 
(3.) Knowledge, or 

(4.) Other condition of the mind of any 
person, 
it is to be sufficient to allege the same as a fact, 
without setting out the circumstances from which 
it is to be inferred (Ride 136). 
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2. Notice. — When it is material to allege notice, 
it is to be sufficient to allege such notice as a fact, 
unless the form or precise terms of such notice is 
material {Rule 137). 

3. Implied Contract. — When any contract (or re- 
lation between any persons,) is to be implied — 

(a) From a series of letters, 

(b) Series of conversations, or 

(c) Otherwise, from a number of circum- 

stances, 
it is to be sufficient to allege such contract or rela- 
tion as a fact, and to refer generally to such letters, 
conversations, or circumstances, without setting 
them out in detail (Rule 138). 
[And if in such case the person so pleading desires 
to rely in the alternative upon more contracts 
or relations than one, as to be implied from such 
circumstances, he may state the same in the 
alternative (Rule 138).] 

4. Documents. — Where the contents of any docu- 
ment are material, it is to be sufficient to state the 
effect thereof as briefly as possible, without setting 
out the whole or any part thereof, unless the pre- 
cise words are material (Rule 135). 

PLEADING Matters Arising during the Action. 

1. By Defendant. 

Any ground of defence which has arisen since action 
brought, but before the defendant has delivered his de- 
fence may be pleaded by the defendant in his defence ; 

(a) Either alone, or 

(b) Together with other grounds of defence 

(Rule 151). 
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PLEADINGS generally— continued. 

2. By Defendant — after delivery of defence. 

After delivery of defence, defendant may within 8 
days after ground of defence has arisen — 

(1) Deliver a further defence setting forth such 

new grounds, or 

(2) Introduce the same by amendment into his 

statement of defence (Rule 153). 

3. By Plaintiff. 

After delivery of statement of defence, any ground of 
defence arising to any set-off or counter-claim may be 

(1) Pleaded by the plaintiff in his reply; or 

(2) May be introduced by amendment into his 

statement of claim within 3 weeks after 
delivery of last defence (unless time ex- 
tended by Court or Judge) (Rule 152)]. 

4. By Plaintiff— after delivery of Reply. 

Where any ground of defence to any set-off or 
counter-claim arises after the expiration of 3 weeks 
from the delivery of the last defence, the plaintiff may 
within 3 days after ground of defence has arisen — 

(1) Deliver a further reply setting forth such 

new grounds, or 

(2) Introduce the same by amendment into his 

statement of claim (Rule 154). 
In any such case the amendment of the pleading 
filed is to be made without order on filing — 

(1) A praecipe, and 

(2) An affidavit that the matter of amendment 

arose within 8 days before making the 
amendment (Rule 155). 
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[In other cases not provided for as above such 
amendment, or delivery of further defence, or 
reply, is to be made by leave of Court or Judge 
on notice supported by affidavit (Rule 156).] 

O0NFESSI0N of Defence by Plaintiff. 

Whenever any defendant, in his defence, or in any 
further defence, alleges any ground of defence which 
has arisen after the commencement of the action, the 
plaintiff may deliver a confession of such defence ; and 
he may thereupon sign judgment for his costs up to the 
time of such defence, unless otherwise ordered (Rule 
157). 

[See Form of Confession, Forms 17]. 

CHANGE of Forties by Marriage, Death, &c. 

1. An action is not to abate by reason of 
(i) The death 
(ii) Marriage, or 
(iii) Bankruptcy 
of any of the parties, if the cause of action survive or 
continue, and 

1. Is not to become defective by . 

(a) The assignment, 

(b) Creation, or 

(c) Devolution 

of any estate or title pendente lite (Rule 383;. 

[In case of such assignment, &c, action may be 
continued by or against person to or upon 
whom such estate or title has come or devolved 
(Rule 384).] 
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CHANGE of Parties by Marriage, Death, he— continued. 

Where by reason of 

1. Marriage, 

2. Death, 

3. Bankruptcy, or 

4. Any other event occurring after the com- 

mencement of an action, and causing 

A change or transmission of interest or 
liability ; 
Or by reason of 

5. Any person coming into existence after the 

commencement of the action, 
it becomes necessary or desirable that any person not 
already a party to the action should be made a party, or 
that any person already a party should be made a party 
thereto in another capacity, an order that the proceed- 
ings be carried on between the continuing parties and 
such new parties may be obtained {Rule 384). 

[The order may be obtained on praecipe upon 
allegation of such change or transmission of 
interest or liability, or of such person interested 
having come into existence (Rule 384).] 

The order so obtained is to be served upon 

(a) The continuing party or parties, or 

(b) Their solicitors, and 

(c) Upon each new party, 

unless the Court or Judge otherwise directs (Rule 386). 

The order is to be binding on the persons served 
therewith from the date of service (Rule 386). 

Where any person who shall be served with such 
order is — 

(a) Under no disability, or 

(b) Under no disability other than coverture, or 

(c) Under any disability other than coverture, 

but having a guardian ad litem, 
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CHANGE of Parties by Marriage, Death, toe— continued. 

such person may apply to the Court or Judge to dis- 
charge or vary such order within 12 days from the 
service thereof {Rule 387). 

[The copy of the order served is to be endorsed 
with Form 20]. 
Where any person being under any disability other 
than coverture, and not having a guardian ad litem ap- 
pointed is served as aforesaid — 

1. Such person may apply to discharge or vary 

such order within 12 days from the appoint* 
pointment of a guardian ad litem, and 

2. Until such period of 12 days shall have ex- 

pired, the order is to have no force or effect 

as against such last-mentioned person (Rule 

389). 

Where the order is served out of Ontario the party 

served is to have the same time to apply to discharge 

the order, as a defendant has to appear to a writ of 

summons so served (Ride 390). 

[But an application may be made for shortening 

the time (Ride 390).] 
[Where the Court or Judge authorizes publication 
instead of service, a time is to be appointed at 
the same time for applying to discharge the 
order (Rule 391).] 



DISCONTINUANCE. 

The plaintiff' may, by notice in writing — filed and 
served — 

(a) At any time before receipt of defendant's 

statement of defence, or 

(b) After the receipt thereof, before taking any 

other proceeding 
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[Other than a mere interlocutory applica- 
tion], 

1. Wholly discontinue his action, or 

2. Withdraw any part or parts of his complaint 

{Rule 170). 
Upon such discontinuance the plaintiff shall pay the 
defendant's costs, or, if the action is not wholly discon- 
tinued, the defendant's costs of the matter so withdrawn 
{Rule 170). 

Such costs are to be taxed, and such discontinuance 
or withdrawal is not to be a defence to any subsequent 
action {Rule 170a). 

[Save as above mentioned a plaintiff cannot with^ 
draw the Record, or discontinue without leave 
of the Court or a Judge; but the Court or 
Judge may — 

(a) Before, at, or after the hearing or trial, 

and 

(b) As to any other action, and 

(c) Otherwise as may seem fit, and 

(d) Upon terms as to costs, 

order the action to be discontinued, or any 
part of the claim to be struck out {Rule 170c). 
And the Court or Judge may similarly — 

(i) Upon the application of a defendant, and 
(ii) With the like discretion as to terms, 
order the whole or any part of the defence or counter- 
claim to be withdrawn or struck out {Rule 170c). 

But a defendant may not withdraw his defence or any 
part thereof without such leave {Rule 170c). 

Costs on discontinuance. A defendant may sign 
judgment for costs of an action, if it is wholly discon- 
tinued, or for the costs occasioned by the matter with- 
drawn, if the action is not wholly discontinued {Rule 
172). 

F 
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QUESTIONS of Law. 

Special case. The parties may, after the writ of 
summons has been issued, concur in stating questions of 
law arising in the action in the form of a special case 
for the opinion of the Court {Rule 248.) 

Every special case is to be divided into paragraphs 
numbered consecutively, and to state concisely such 
facts and documents as are necessary to enable the 
Court to decide the question raised by it {Rule 2486). 

Upon the argument of such case, the Court and the 
parties shall be at liberty to refer to the whole contents 
of such documents, and the Court shall be at liberty to 
draw from the facts and documents any inference, 
whether of law or fact, which might have been drawn 
therefrom if proved at a trial \(Rule 248c). 

In addition to the above, if it appears that there is in 
any action a question of law which it might be con- 
venient to have decided before any evidence is given, or 
any question or issue of fact is tried, or before any 
reference is made to a referee or arbitrator, an order 
may be made for such point of law to be raised — 

1. By special case, or 

2. In such other manner as the Court or Judge 

deems expedient (Rule 249). 
[All further proceedings as the decision of such 
question may render unnecessary are there- 
upon to be stayed (Rule 249).] 
Every special case is to be — 

(i) Signed by the parties or their solicitors ; 
(ii) Filed by the plaintiff; and 
copies for the use of the Judges are to be delivered by 
the plaintiff (Rule 256). 

Where (a) A married woman, 

(b) Infant, or 

(c) Person of unsound mind, 
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SPECIAL Case — continued. 

is a party to an action, no special case shall be set down 
for argument without leave, to be obtained on applica- 
tion supported by sufficient evidence that the statements 
in the case so far as they affect the interests of such 
person are true {Rule 251). 

[Special case may be entered by either party for 
argument on praecipe (Form 87) or on produc- 
tion of a copy of the order made on such appli- 
cation (Rule 252).] 
The parties to a special case may, if they think fit, 
enter into an agreement in writing that, on the judg- 
ment being given in the affirmative or negative, of the' 
question raised by the special case, a sum of money, 

(a) Fixed by the parties, or 

(b) To be ascertained by the Court, or 

(c) In such manner as the Court shall direct, 
shall be paid by one of the parties to the other, either 
with or without costs (Rule 248). 

Judgment may be entered for such sum so agreed, 
with or without costs, and execution issue may forth- 
with, unless — 

(a) Otherwise agreed ; or 

(b) Stayed on appeal (Rule 248a). 
These rules are to apply — 

1. To every special case stated in an action, or 

2. In any proceeding incidental to an action (Rule 

253), 

EVIDENCE generally. 

In the absence of agreement between the parties, the 
witnesses — 

(a) At the trial of any action, or 

(b) On any assessment of damages, 
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EVIDENCE generally— continued. 

are to be examined viva voce and in open Court, unless 
the Court or Judge orders — 

1. Any particular fact to be proved by affidavit; 

or 

2. That the affidavit of any witness be read 

on such conditions as the Court or Judge 
may think reasonable ; or 

3. That any witness, whose attendance ought for 

some sufficient reason to be dispensed with, 

be examined before an examiner (Rule 282). 

[Proviso. Provided, that when it appears 

that the other party bona fide wishes 

to cross-examine a witness, and that 

such witness can be produced, an 

order shall not be made authorizing 

the evidence of such witness to be 

given by affidavit (Rule 282). 

Upon (a) Any motion, 

(b) Petition, or 

(c) Summons, 

evidence may be given by affidavit; but any person 
having made an affidavit 

(a) To be used, or 

(b) Which shall be used 

on any motion, petition, or other proceeding before the 
Court, is to attend for cross-examination on being served 
with a subpoena (Rule 283). 

[But the Court may make an interim order to meet 
the justice of the case (Rule 283).] 
[Affidavits are to be confined to such facts as the 
witness is able of his own knowledge to prove, 
except on interlocutory motions, on which 
statements as to his belief, with the grounds 
thereof may be admitted {Rule 284).] 
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The costs of affidavits which unnecessarily set forth — 

(a) Matters of hearsay, 

(b) Argumentative matter, or 

(c) Copies of, or extracts from, documents, 

are to be paid by the party filing such affidavits {Rule 
284). 

The Court and Judge may, where it appears necessary, 

1. Make an order for the examination upon oath 

of any witness or person — 

(a) Before any officer of the Court, or 

before 

(b) Any other person or persons, and 

(c) At any place; and 

2. May order any deposition so taken to be filed 

in Court ; and 

3. May empower any party to give such deposi- 

tion in evidence on such terms as the Court 
or Judge may direct {Rule 285). 

Evidence by affidavit. Where the parties have con- 
sented that the evidence shall be by affidavit — 

1. The plaintiff is to file his affidavits 

(a) Within 14 days after such consent, or 

(b) Within such time as the parties may 

agree upon, or 

(c) Within such time as a Judge in Cham- 
* bers may allow ; 

and 2. Must deliver to the defendant or his solicitor a 
list thereof {Rule 301). 

1. The defendant is to file his affidavits — 

(a) Within 14 days after delivery of the 
plaintiffs list, or 
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(b) Within such time as the parties may 

agree upon, or 
(b) Within such time as a Judge in Cham- 
bers may allow ; 
and 2. Deliver to the plaintiff or his solictor a list 
thereof {Rule 302). 

1. The plaintiff shall file his affidavits in reply — 

(a) Within 7 days after the expiration of 

the 14 days aforesaid, or 

(b) Within such other time as aforesaid. 

2. He is to confine such affidavits to matters 

strictly in reply, and 

3. Is to deliver to the defendant or his solicitor 

a list thereof {Rule 303). 

When the evidence is taken by affidavit, any party 
desiring to cross-examine a deponent who has made an 
affidavit filed on behalf of the opposite party > may serve 
upon the party by whom such affidavit has been filed a 
notice in writing, requiring the production of the depo- 
nent for cross-examination before the Court at the trial 
{Rule 304). 

Such notice as last mentioned is to be served — 

(a) At any time within 14 days after the expira- 

tion of the time limited for filing affidavits 
in reply ; or 

(b) Within such time as in any case the Court 

or a Judge may specially appoint {Rule 304). 

Unless such deponent is produced, his affidavit shall 
not be used as evidence unless by the special leave of 
the Court {Rule 304). 

The party producing such deponent for cross-ex- 
amination shall not be entitled to demand the expenses 
thereof in the first instance from the party requiring 
such production {Rule 304). 
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The party to whom such notice is given shall be 
entitled to compel the attendance of the deponent for 
cross-examination in the same way as he might compel 
the attendance of a witness to be examined (Bide 305). 

When the evidence in any action is taken by affidavit; 
the notice of motion for judgment is to be given at the 
same time after the close of the evidence, as in other 
cases is by the rules provided after the close of the 
pleadings (Rule 306). 

MOTION for Judgment. 

Except where by the act, or the rules, it is provided 
that judgment may be obtained in any other manner, 
the judgment of the Court shall be obtained by motion 
for judgment (Bide 315). 

1. Motion to set aside judgment, and enter another— 

(A) Where trial before a jury. Where, at or after 
a trial by a jury the Judge has directed that 
any judgment be entered, (a) any party 
may, (b) without any leave reserved, apply 
to set aside such judgment, and enter any 
other judgment on the ground that the judg- 
ment is wrong on the finding of the jury 
upon the questions submitted to them (Bute 
316). 

(B) Where trial by Judge without a jury. Where, 
at or after trial by a Judge, any judgment 
has been directed to be entered, (a) any 
party may, (b) without leave, apply to set 
aside such judgment, and enter any other, 
upon the ground that upon the finding as 
entered the judgment so directed is wrong 
(Bule 317). 
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MOTION for Judgment— continued. 



[Application under Bide 317 to be to Court of 
Appeal or Divisional Court (Bide 31 7a).] 

2. Motion where issues directed. 

1. Where issues have been ordered to be tried, or 

2. Issues or questions of fact to be determined 

in any manner, 

and there is no direction of a Court or Judge for the 
entry of judgment, the plaintiff may set down the action 
on motion for judgment as soon as such issues or ques- 
tions have been determined (Bule 318). 

If he does not set it down and give notice within 10 
days after his right to do so has arisen, then any de- 
fendant may (Bide 318). 

3. Motion where some issues have been tried (by 
leave). Where issues have been ordered to be tried, or 
issues or questions of fact to be determined, and some 
only have been tried, any party who considers that the 
result of such trial or determination — 

(a) Renders the trial of the others of them un- 

necessary, or 

(b) Renders it desirable that the trial, &c, should 

be postponed, 
may apply for leave to set down action on motion for 
judgment without waiting for such trial or determina- 
tion (Bule 319). 

And the Court or Judge may, if satisfied of the ex- 
pediency thereof — 

1. Give leave, on such terms, (if any) as may be 

just, and 

2. May give any directions which may be de- 

sirable as to postponing the trial of other 
questions of fact (Bide 319). 
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MOTION for Judgment—continued. 

4. Motion after one year (by leave). No action shall 
be set down on motion for judgment after the expiration 
of one year from the time when the party became en- 
titled to do so — 

Except by leave of the Court or a Judge {Rule 
320). 

. 5. Delivery or postponement of judgment. 
Upon (a) A motion for judgment, or 

(b) A motion for a new trial, 
the Court may give judgment accordingly if satisfied 
that — 

(a) It has all necessary materials for finally de- 

termining the questions in dispute, or 

(b) Any of them, or 

(c) For awarding any relief sought (Rule 321). 
If the Court is of opinion that it has not sufficient. 

materials before it, it may — 

1. Direct the motion to stand over for further 

consideration, and 

2. Direct (a) such issues or questions to be tried 

and determined, and (b) such accounts and 
inquiries to be taken and made, as it may 
think fit (see Waddell v. Blockey, 10 Ch. D~ 
416; Hamilton v. Johnson, 5 Q. B. D. 263) 
(Rule 321). 

6. Application for judgment on admissions. Any 

party may at any stage of the action apply to the Court 
or Judge for such order as he may be entitled to — 

(1) Upon any admissions of fact in the plead- 

ings, or 

(2) In the examination of any other party, 
without waiting for the determination of the other 
questions ; or he may so apply — 
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(1) Where the only evidence consists of docu- 

ments, and affidavits proving their execution 
or identity without necessity of cross-exam- 
ination ; or 

(2) Where infants are concerned, and evidence 

is only necessary so far as they are con- 
cerned to prove undisputed facts (Rule 322) 

The foregoing rules (315 to 322) are not to apply to 
such applications, but any such application may be made 
by motion, so soon as the right of the party applying 
has appeared from the pleadings (Rule 322). 

The Court or Judge may, on such application, give 
such relief, subject to such terms, if any, as such Court 
or Judge may think fit (Rule 322). And see Tildesley 
v. Harper, 7 Ch. B. 403 ; and Chilton v. Corporation of 
London, 7 Ch. D. 735;. . 

7. Pending application turned into motion for judg- 
ment. The Court or Judge may direct any application 
to be turned into — 

1. A motion for judgment, or 

2. A hearing of the cause or matter 

where it is made to appear that it will be conducive to 
the ends of justice to permit it (Ride 323). 

[And thereupon the Court or Judge may make 
such ordfer as to procedure as may be requisite; 
and on the hearing may pronounce a judgment 
or make such order as may be deemed ex- 
pedient (Rule 821)]. 

8. Motion for immediate judgment (by leave). At 

any time after issue of writ, notice of motion for 
judgment may be served forthwith by leave of the 
Court or Judge where it is made to appear ex parte 
that to permit it would be conducive to the ends of 
justice (Rule 324). 
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[When such permission is granted the Court or 
Judge is to give directions as to service of the 
notice and filing the affidavits (Rule 324)]. 

On the hearing of such motion the Court may — 
.1. Grant, or 

2. Refuse the application, or 

3. Give such directions for 

(a) Examination of the parties or witness, 

(b) For making further inquiries, or 

(c) With respect to the further prosecution 

of the suit, 
as the circumstances of the case may require, and on 
such terms as to costs as the Court thinks right {Rule 
324a). 



APPLICATIONS IN CHAMBERS. 

The Master in Chambers is to have the jurisdiction 
heretofore possessed by the Clerk of the C. and P., Q. B., 
and the Referee in Chancery Chambers (Rule 420). 

Applications in Chambers in Toronto (not ex parte) are 
to be on notice instead of by summons (Rule 412). 

Two clear days notice to be given (Rule 407). 

Applications in Chambers in the Country are to be 
by summons (Rule 425). 

The County Judge of the County in which the action 
is brought after January 1st, 1882, is to have the same 
power and jurisdiction as the Master in Chambers, ex- 
cept in the following cases — 

1. Granting leave for service out of Ontario, or 

2. Allowing service of a writ, or notice of a writ, 

out of Ontario (Rule 422). 
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APPLICATION in Chambers— continued. 



[Where there is a Local Master who does not practise 
as a barrister or solicitor and ivho has not taken 
out a certificate to practise he is to have similar 
powers and jurisdiction in actions brought in 
the Chancery Division. In such counties the 
County Judge is only to exercise such juris- 
diction in actions brQUght in the Q. B. and 
C. P. Divisioas (Rule 422).] 
The jurisdiction of the County Judge, under above 
Rule shall not apply 

(i) Where the writ is issued in York ; 
(ii) To any action (except by consent,) where the 
solicitors for all parties do not reside or have 
not offices in the County Town of the County 
in which the action is brought ; or 
(iii) Where any party who has no solicitor does 
not reside in or has no place of business in 
the County, (Rule 422a). 
[County Judge's power to make ex parte orders is 
not subject to this limitation [Rule 423).] 
Chamber matters proper for decision of a Judge may 
be referred to such Judge (Rule 426). 

Appeals from Chambers are to be by motion on notice 
(2 clear days notice to be given, Rule 407) served within 
4 days after decision complained of, unless time extend- 
ed by a Judge or the officer appealed from (Ruje 427). 

And the motion is to be brought on within 8 days 
after such decision, unless time extended as aforesaid, 
or if no Court to which appeal can be made within such 
8 days, then on the first day such Court sits after ex- 
piration of such 8 days (Rules 414, 427). 



Digitized by 



Googlt 



THE ONTARIO JUDICATURE ACT. 93 



NOTE. 

It is to be noticed that in the preceding pages there 
is no detailed abstract of the act, nor of the following Rules. 

2. Interpleader. 

3, 114. Administration. 

70. Duty of official guardian of infants. 

866. " " " " 

113. How service of judgment or order on infants or 
non-compotes is to be binding. 

244 to 247. Provisions as to referees and arbitrators. 

276 to 281. 

286 to 300. Commissions to examine witnesses. 

331 to 337. General provisions as to foreclosure sales 
and redemption. 

338. Correction of clerical mistakes in judgments or 
orders. 

366 to 378. Attachment of debts. 

392 to 395. Transfer and consolidation of actions. 

396 to 403. Interlocutory orders as to mandamus, in- 
junctions or interim preservation of property. 

404 to 411. Motions and other applications. 

415 to 427, and 475 to 479. Offices and officers. 

428 to 450. Costs. 

451 to 453. Notices and paper. 

454 to 463. Time. 

464 to 470. Affidavits. 

471, 472. Divisional and other Courts. 

473, 474. Effect of non-compliance with Rules and 
Errors. 

480 to 483. Sittings and vacations. 

484. Exceptions from the Rules. 

485. Forms to be used. 
486 to 490. County Courts. 

493, 494. Proceedings in pending business. 
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ABATEMENT, pleas in, abolished, 74. 
ADMISSION OF DOCUMENTS, 48. 
ADMISSIONS, written, 48. 

application for judgment on, 89. 
AFFIDAVIT ON PRODUCTION, 33, 34. 
AFFIDAVIT, 

how to be drawn, 89. 

evidence by, 85-87. 

AMENDMENT, 

generally, 38, 39. 

of writ of summons, 13. 

of statement of claim, defence, or reply, 37. 

of pleadings, by consent, 38. 

" how made, 39. 

" disallowance of, 38. 

" not allowed in Long Vacation, 27. 

of statement of claim, when defendant added, 37. 

APPEALS FROM CHAMBERS, 92. 

APPEARANCE, 

time for entering, 9. 

what to contain, 10, 11. 

how entered, 9. 

undertaking to enter, 10. 

by partners, 11. 

in actions for recovery of land, 11. 

by third parties, 69. 

when entered after time limited for, notice to be served, 10. 

may be set aside when address given illusory or fictitious, 11- 

limiting defence in, 12. 

ATTACHMENT (of person), 61. 
(of debts,) 61. 
AUDITA QUERELA, abolished, 60. 
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CHAMBERS, 

applications in, 91, 92. 
appeals from, 92. 

CHANGE OF PARTIES, by marriage, death, etc , 78, 

CLAIM. See Statement of Claim. 

CLOSE OF PLEADINGS, 43. 

CONCURRENT WRIT OF SUMMONS, 3. 

COUNTER-CLAIM. See Set-off. 

COUNTY COURT JUDGE, powers of, in Chambers, 92. 

CONFESSION, of defence, IS. 

CORPORATION, service on, 6. 

DEFAULT, 

of appearance, 13 — 16. 
in pleading, 23—25. 

DEFENCE. See Statement of Defence. 

confession of, 78. 
DELAY, 

questions between third parties not to delay plaintiff's claim, 69L 
DELIVERY, 

includes filing, 39. 

DEMUR, 

any party may, 40. 
" " " plead and demur at the same time, 41 — 42. 

DEMURRER, 

what to state, 40 . 
how delivered, 40. 
when to be delivered to defence, 27. 

to reply, 39. 
may be set aside, 40. 
entry of, 42. 
costs of, .42—43. 

DISCONTINUANCE, 80. 
costs on, 81 

DISCOVERY AS TO DOCUMENTS, 
order for production, 33. 
affidavit of documents, 34. 
inspection of documents, 35. 
order for inspection of documents, 35 
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DISMISSAL OF ACTION, 

for want of prosecution, 22 — 46. 

for non-production, 36. 

for non-appearance at trial, 50. 

DOCUMENTS, 

discovery as to, 33. 

affidavit on production of 33, 34. 

admission of, 48. 

ENTRY OF JUDGMENT, 54. 
ENTRY FOR TRIAL, 46. 

withdrawal after, 46. 
EVIDENCE, 

generally, 83-87. 

by affidavit, 85. 

omitted at trial, how supplied, 51. 

EXAMINATION OF PARTIES, 31. 
when to be taken in short hand, 32. 
who may be examined, 32. 
time for taking out order for, 32 
cost of, 32-33. 
how used in evidence, 32. 

EXECUTION, 

interpretation of "writ of," 58. 
interpretation of " issuing execution," 58. 
on judgments, 56. 
writ of, duration of, 59. 
writ of, renewal of, 60. 

FILING, 

" delivery " includes, 39. 

GUARDIAN, 

service on, 17. 
INDORSEMENTS ON WRITS, 2. 
INFANT, 

guardian of, 17. 

service on official guardian for, 17. 

INSPECTION OF DOCUMENTS, 
order for, 35. 
disobedience of order for, 35. 

ISSUES, 

may be directed, 44. 
G 
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JOINDER OF CAUSES OF ACTION, 69. 
in action for recovery of land, 70. 
claims by assignee in insolvency, 70. 
claims by or against husband and wife, 70. 

" " executor or administrator, 70. 

" " plaintiffs jointly, 7 . 

application to confine causes of action, 71. 

JOINDER OF ISSUE. See Close of Pleadings, 43. 

JUDGMENT, 

in default of appearance, 13. 

" " where writ specially indorsed, 14. 

" " where claim for debt, etc., and writ 

not specially indorsed, 14. 
in default of appearance where claim for detention of goods 

and damages, 15. 
in default of appearance where writ indorsed for account, 15-16. 

" " in actions for recovery of land, 16. 

" " in actions for foreclosure, etc., 16. 

" " where defendant under disability, 16. 

for want of defence, 23. 

" " when claims for liquidated demand, 23. 

" " " " detention of goods and 

damages, 24. 
for want of defence in actions for recovery of land, 24. 

" " in all other actions, 25. 

under order X., 17. 
setting aside, in default, 14, 51, 87. 
to be only on facts proved at trial, 51. 
delivery or postponment of, on motion for, 89. 
pending application turned into motion for, 90. 
motion for, 54-55, 87. 
motion for immediate, 90-91. 
motion for, after one year, 87. 
entry of, on motion for, 54. 
how enforced, 56. 

" " against partners, 56. 
admission of by third party not appearing after service, 69. 

LIMITING DEFENCE IN APPEARANCE, 12. 

MISJOINDER, 60. 

MOTION, 

for judgment. See Judgment. 

for immediate judgment, 90-91. 

to set aside judgment and enter another, 87. 

for new trial, 5J. 
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NEW ASSIGNMENT, abolished, 74. 

NEW TRIAL, 

motion for, 52. 
time to move for, 53. 
judgment on motion for, 53, 54. 

NON-SUIT, 

effect of judgment of, 55. 
judgment off may be set aside, 55. 

NOT GUILTY BY STATUTE, 29, 

NOTICE, 

in lieu of claim where writ specially indorsed, 22. 

to produce, 34. 

to inspect, 35. 

to admit, 48. 

of trial, 45. 

pleading, 75, 76. 

PARTICULARS, application for, 23. 
PARTIES, 62. 

joinder of, 63. 

classes, 64, 65. 

partners, 66. 

application to add or strike out, 67. 

proceedings when defendant added, 67. 

PARTNERS, 

service may be on one or more, 5. 

solicitor for to declare names of, on defendant's demand, 13. 

may sue or be sued in firm name, 66. 

appearance by, 11. 

judgment against, 57. 

PAYMENT INTO COURT, 

before defence, defendant to give notice of, 26. 
to be pleaded, 26. 
acceptance of, 26. 

PAYMENT OUT OF COURT, to plaintiff or his solicitor, 26. 

PLACE OF TRIAL, 

to be stated in statement of claim, 22. 
application to change, 44. 

PLEADINGS, 
generally, 71. 
allegations in, 74. 
admissions in, 73. 
chief rules as to, 72. 
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PLEADINGS— continued, 
how to be delivered, 73. 
how to be marked, 73. 
printing, 72. 

to deny specifically representative right of opposite party, 74. 
time subsequent to reply, 40. 
how amended, 39. 
amendment of, by consent, 38. 

not to be amended or delivered during long vacation, 27. 
not to be amended without leave pending demurrer, 42. 
pleading and demurring, 41-42. 
copy of, for use at trial, 47. 
pleading " denial of contract," 75. 

" "new ground of claim," 75. 

" "allegations inconsistent with former pleadings," 75. 

" " facts presumed in favor of party," 75. 

" " facts burden of proof of which lies on opposite 
party," 76. 
pleading " malice," 75. 

" "fraudulent intention," 75. 

" " notice," 75-76. 

" " implied contract," 76. 

" " documents," 76. 

" matters arising pending action, 76. 

PLEAS, 

" in abatement," and " new assignments," abolished, 74. 

PRODUCTION OF DOCUMENTS, 
order for, 33. 
affidavit on, 34. 
disobedience of order for, 36. 

QUESTIONS between defendants and third parties, 30. 

RECORD, withdrawal of, not allowed without leave, 71. 

RENEWAL, 

of writ of summons, 8. 
of writ of execution, 60. 

REPLY, 

when to be delivered, 39. 

counsel to have, on moving for new trial, 54. 

REPRESENTATIVE CAPACITY, 

to be stated in writ, 2. 

to.be denied specifically in pleadings, 74 
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REPLY. See Pleadings. 
when to be delivered, 39. 
no pleadings subsequent to, other than joinder of issue, 40. 

SERVICE, of writ of summons, 3—7. 
SET-OFF OR COUNTER-CLAIM, 

effect of, 29. 

what to state, 29. 

judgment for defendant on, 30. 

application to exclude, 31. 

amendment of, 37. 

disallowance of amendment of, 38. See Pleadings. 

SETTING ASIDE JUDGMENT IN DEFAULT, 14-51. 

SOLICITOR, not entering appearance in pursuance of his under- 
taking liable to attachment, 10. 

SPECIAL CASE, 8-83. 

STATEMENT OF CLAIM, 
what to state, 21. 
when to be delivered, 20,' 21. 
further time for delivery, 21. 
to state place of trial, 22. 

notice in lieu of, where writ specially indorsed, 22. 
amendment of, 37. 
disallowance of amendment of, .')8. 
on adding defendant, service of amended, 67. See Pleadings. 

STATEMENT OF DEFENCE, 
when to be delivered, 27, 28. 
separate defences to be stated separately, 28. 
in actions for recovery of land, 28. 
amendment of, 37. 
disallowance of amendment of, 38. See Pleadings. 

TfftlE for defending when writ served out of Ontario, 7. 
" delivering statement of claim, 20. 
" delivering statement of defence, 27. 
" delivering reply, 39. 
" moving for new trial, 53. 
" appealing from Chambers, 92. 

THIRD PARTIES, 

questions between defendants and third parties, 30* 

service of, 68. 

appearance to be entered by, 69. 
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TRIAL, 

application to change place of, 44 

notice of. 45, 46. 

directions of Judge as to mode of, 45. 

entry for, 46. 

withdrawal after entry for, 81. 

copy of pleadings for use of Judge at, 47. 

lists of actions at, 49. 

mode of, 49. 

findings at, 50. 

proof at, 50, 51. 

evidence omitted at, how supplied, 51. 

postponement of, 52. 

motion for new, 52. 

UNDERTAKING TO ENTER APPEARANCE, 10. 

VENUE, 

no local, 44. 

to be transitory, 44. 

VACATION, LONG, pleadings not to be amended or delivered 
in, 27. 

WRITS OF SUMMONS, 

how issued and prepared, 1. 

indorsements to be made on, 2. 

form of, ■. 

concurrent, 3, 4. 

renewal of, 9. 

amendment of, 13. See Service. 

WRIT OF EXECUTION. See Execution. 
renewal of, 60. 

WRIT OF POSSESSION (lands), 61. 

WRIT OF DELIVERY (chattels), 61. 
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WILLING & WILLIAMSONS LAW PUBLICATIONS. 



Outline of an Action under the Ontario Judicature Act. 

Showing at a glance the Procedure under the Act and Rules ; an 
adaptation of Mr. Herbert E. Boyle's "Precis of an Action under 
the English Judicature Acts and Rules." By Walter Barwick, 
M.A., Barrister-at-Law. 108 pp. Cloth I oo 

A Treatise on the Law Relating to the Execution and Revo- 
cation of Wills, and lo Te*tamentary Capacity. With an Appen- 
dix containing "The Wills Act, 1873," and a number of useful 
forms of Wills. By Richard Thomas Walkem, of Osgoode Hall, 
Barrister-at-Law. 8vo 408 pp. Half calf ' $5 00 

Commentaries on Equity Jurisprudence. Founded on Story. 

By Thomas Wardlaw Taylor, M.A., Master in Chancery. 8vo. 

564 pp. Half call 500 

The Investigation of Titles to Estates in Fee Simple. By 

Thcmas Wardlaw Taylor, M.A., Master in Chancery, author of 
" Chancery Statutes and Orders," Lite Referee under the Act for 
Quieting Titles, and late Examiner in Law, University of Toronto. 
Second Edition. 8vo. 210 pp. Cloth 300 

The Married Women's Property Acts of Ontario. Being Con. 

Stat. U. C, c. 73 ; 35 Vict., c. 16, Ont., and 36 Vict., c. 18, Ont. 
With notes of the English an'l Canadian cases bearing upon their 
construction, and observations respecting the interests of husbands 
in the property of their wives. To which is added an Appendix 
containing the earlier Statutes relating to the conveyance, by mar- 
ried women, of their real estate. By Richard Thomas Walkem, 
of Osgoode Hall, Barrister-at-Law. 8vo. 95 pp. Cloth 200 

The Division Court Act, Rules and Forms: with all other Enact- 
ments affecting proceedings in Division Courts, numerous practical 
and explanatory notes, many new and useful Forms a Table of 
Division Court Limits, a Chapter on Prohibition, Mandamus, Cer- 
tiorari, and 1 very complete Index. By Henry O'Brien, Esq., Bar- 
rister-at-Law, compiler of Harrison & O'Brien's Digest, and one of 
the editors of the " Canada Law Journal." Second edition. 8vo. 
635 pp. Cloth extra, $3.50 Half Calf 450 

The Division Court Act Of 1830, with numerous Practical and 
Explanatory notes, together with appropriate forms. Also a Reprint 
of all the Decisions in the 'Ontario Courts affecting Division Court 
Law and the. Duties of Officers since the publication of "O'Brien's 
Division Court Manual, 1879." A Table of Division Court Offi- 
cers, corrected to date ; the Rules of November, 1879 and New 
Tariff of Fees, and a full Index. By Henry O'Brien, Esq. 8vo. 

145 PP • l 5° 

The Public Statutes Relating to the Presbyterian Church in 

Canada : with Acts and Resolutions of the General Assembly, 
and By-laws for the government of the Colleges and Schemes of the 
Church. By Thomas Wardlaw Taylor, M.A., Q.C., Master in 
Chxncery, Toronto. 121110. 244 pp. Cloth, $1.00. Paper.... o 75 

Osgoode Hall Examination Questions ; given at the Examination 

for Call with and without Honors and for Certificates of Fitness, 
with Concise Answers ; and the Student's Guide, a collection of 
Directions and Forms for the use of Students at Law and Articled 
Clerks. By Calvin Browne and Edward M. Chadwick. Demy 
8vo. 383 pp 2 00 

The Canada Law Journal. New Series. 1373-1879. 8vo. Half 

call. Per vol., $6.00. Annual Subscription (Published Semi- 
monthly) 5 °° 

WILLING & WILLIAMSON, 7 and 9 King St. E., TORONTO 
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WILLING & WILLIAMSONS MAP PUBLICATIONS. 



Map of Ontario. 

Compiled, by permission, from the official surveys. Showing 
Counties, Towns, Villages, Railway and Telegraph Sta- 
• tions, Post Roads, Post Offices, Savings Banks and 
Monfey Order Offices, and Shortest Distances between 
all Towns via Mail Route. This Map is printed from 
new and handsomely engraved plates, and is beautifully 
colored. Scale, 10 miles to an inch — size, 55 x 40 

inches. Folded in cloth cover for pocket use $1 50 

Dissected and mounted on linen, in case 3 00 

Mounted on linen and rollers, as a wall map 5 00 

Map of Manitoba. 

From the official surveys. Mounted on rollers and linen ... 1 50 
Folded for pocket use, in cloth cover o 75 

Map of Muskoka 

AND PARRY SOUND DISTRICTS. 

Showing Villages, Post Offices, Churches, Hotels, Roads, 
Mills, School Houses, etc., etc. ; also, the route of the 
Ontario Pacific Junction Railroad, indispensable to in- 
tending settlers and tourists. Mounted on rollers and 
linen back 1 50 

In neat board cover, for pocket use o 75 

Map of Toronto and Visitors' Guide. 

Giving a full list of Public Institutions, eta, in the city. 

Mounted on rollers and linen o 75 

Folded for Pocket use, in board cover o 25 

County and Town Maps. 

Sheet Maps of nearly all the Counties and Towns of the Province 
of Ontario can be supplied at 50c. each. 

Any of the above Maps sent post, free on receipt of price by 

WILLING & WILLIAMSON, 

PUBLISHERS A BOOKSELLERS, 
7 AND 9 KING STREET EAST, TORONTO. 
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-^ BULBS OP COTJBT. 

I The following rales of Court have been passed 
'by the Supreme Court of Judicature :— 

Rule 1.— It shall not be necessary for the deputy 
clerk of the Crown or deputy registrar to trans- 
mit to the principal clerk or registrar of the seve- 
ral divisions of the High Court at Toronto the 
™*g!lftl ItttonflftS fff^l an d the papers of or belong* 

If to the same, pursuant to Section 903 of the Com- 
noti Law Procedure Act and Rule 413 of the Judi- 
cature Act, but instead thereof, every deputy 
clerk of the Crown and deputy registrar shall once: 
in every three months transmit to such principal 
clerk or registrar at Toronto a -list, In the fond 
; hereinafter mentioned, of all judgments whiofcj 
, have been entered by him during such period^ 
, and from the said lists the principal clerks or re- 
■ gistrars shall prepare and from time to time keep 
up a general index or list of judgments, which, 
shall be open to inspection by all persons inter-, 
ested upon payment of the usual foe. J 

Rule. 2.— All orders issued by .local .officers! 
which require to be entered shall be entered at the 
office of such local officers only (see R.418). 

t Hum 3.— In view of the state of business in the 
several courts, and of doubts that have arisen 
upon the construction of Rules 316 and 317, it it, 
i ordered that where at or after the trial of an 
taction by a jury the judge has directed that any 
* judgment be entered, any party may, without, any 
' leave reserved, apply to set aside, snch judgment 
i on the ground that the judgment directed to be 
[entered is wrong by reason of the judge having 
caused <the finding to be wrongly entered with 
reference to the finding of the jury upon 
' the question or questions submitted to them. 
(a) W hen at or after the trial of an action before a , 
judge the judge has directed that any judgment 
be entered, any party may. without any leave re- • 
served, apply to set aside such judgment and to. 
"enter any other judgment, upon the around that 
^the judgment so directed is wrong, and such ap- 
plication may be to a Divisional Court of the High. ' 
Court, or to the Court of Appeal, and this rule is 
to be substituted for rules 316 and 317, 

Rule 4. —In every case in which judgment is 
entered without trial on the decision of a court or 
judge or order as to the costs, and where 
the amount of judgment, prima fade, ap- 
pears to be within the judrisdiction ofr 
an inferior court, the taxing officer shall nob 
tax full costs of the High Couft without proof on, ' 
affidavit to his satisfaction that the suit was. pro- 

Jerly instituted therein, and if properly within the 
urisdiction of the County or Division Courts, 
then the taxation shall be on the scale of fees in 
such court, subject to revision as in other cases. 

Rule 5.— In case of trial by jury, and the judge' 
or court makes no order respecting the; costs, un- 
der rule 428 the taxation of costs shall be under 
such scale of allowance only as would have been, 
applicable before the passing of the Judicature, 
Act ,and the event shall in such case be to recover 
costs according to such scale, subject to such 
rights of 8e t off as to costs as apply under, the 
Common Law Procedure Act. 

Rulb 6— Discovery may be obtained under role 
222. after the defenoe is delivered, or after Ike 
time for delivering the defenoe has expired. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by VjOOQlC 



MEMORANDA. 



Digitized by VjOOQIC 



MEMORANDA. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by VjOOQlC 



MEMORANDA. 



Digitized by VjOOQlC 



MEMORANDA. 



Digitized by VjOOQlC 



MEMORANDA. 



Digitized by VjOOQlC 



MEMORANDA. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by 



Googlt 



MEMORANDA. 



Digitized by 



Googlt 



Digitized by 



Googlt 



Digitized by 



Google 




